
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY  

 

 

EDWARD D. HOZZA, III, on behalf of 

himself all other persons similarly situated, 

 

       Plaintiff,  

     vs.  

  

PRIMOHOAGIES FRANCHISING, INC. 

  

       Defendant.  

 

 

Case No. 1:20-cv-04966 

 

 

Honorable Renée Marie Bumb, 

U.S.D.J. 

 

Honorable Matthew J. Skahill, 

U.S.M.J. 

 

 

 

 

 

 

 

 

 

 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that on November 10, 2022, the undersigned 

counsel for Plaintiff Edward D. Hozza, III, shall move before the Honorable Renée 

Marie Bumb, U.S.D.J., in the U.S. District Court for the District of New Jersey, for 

final approval of the proposed class action settlement pursuant to FED. R. CIV. P. 

23.  

PLEASE TAKE FURTHER NOTICE that Defendant consents to 

Plaintiff’s Motion. 
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PLEASE TAKE FURTHER NOTICE that, in support of his Motion, 

Plaintiff relies upon his Memorandum of Law in Support, the Declaration of 

Christian Levis, and the Declaration of Navid Zivari, filed in support herewith. 

PLEASE TAKE FURTHER NOTICE that a Proposed Form of Order for 

Final Approval and Final Judgment, in similar form to what was submitted to the 

Court on March 18, 2022 (ECF No. 54-1, PageID: 406 – PageID: 423), granting 

the relief requested has been submitted herewith. 

Respectfully submitted, 

Dated: November 10, 2022

  

By: /s/ Christian Levis   

Christian Levis (NJ ID# 021492012) 

Amanda G. Fiorilla (NJ ID# 317282020) 

LOWEY DANNENBERG, P.C. 

44 South Broadway  

White Plains, NY 10601  

Tel: (914) 997-0500 

clevis@lowey.com  

afiorilla@lowey.com 

 

Anthony M. Christina (NJ ID# 196262016) 

LOWEY DANNENBERG, P.C. 

One Tower Bridge 

100 Front Street, Suite 520 

West Conshohocken, PA 19428 

Tel: (215) 399-4770 

achristina@lowey.com 

 

Class Counsel  
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CERTIFICATE OF SERVICE 

I, Christian Levis, hereby certify that on November 10, 2022, I filed and 

served through the Court’s ECF system a true and correct copy of the foregoing 

document. Those attorneys who are registered with the Court’s electronic filing 

system may access these filings through the Court’s system and notice of these 

filings will be sent to these parties by operation of this Court’s electronic filing 

system. 

/s/ Christian Levis 

Christian Levis 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY  

 

 

EDWARD D. HOZZA, III, on behalf of 

himself all other persons similarly situated, 

 

       Plaintiff,  

     vs.  

  

PRIMOHOAGIES FRANCHISING, INC. 

  

       Defendant.  

 

 

Case No. 1:20-cv-04966 

 

 

Honorable Renée Marie Bumb, 

U.S.D.J. 

 

Honorable Matthew J. Skahill, 

U.S.M.J. 

 

 

 

 

 

 

 

 

 

 
[PROPOSED] FINAL APPROVAL ORDER OF SETTLEMENT WITH 

PRIMOHOAGIES FRANCHISING, INC. 

This matter came before the Court for a duly noticed hearing on March 22, 

2023 (the “Fairness Hearing”), upon Plaintiff Edward D. Hozza, III (“Plaintiff”) 

Motion for Final Approval of the Class Action Settlement with Defendant 

PrimoHoagies Franchising, Inc. d/b/a PrimoHoagies (“PrimoHoagies”), which was 

consented to by PrimoHoagies (together with Plaintiff, the “Parties”).  Due and 

adequate notice of the Stipulation and Agreement of Settlement with PrimoHoagies 

dated March 17, 2022 (the “Settlement Agreement”) having been given to 

Settlement Class Members, the Fairness Hearing having been held and the Court 
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having considered all papers filed and proceedings had herein, and otherwise being 

fully informed in the premises and good cause appearing therefor,  

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: 

1. This Final Approval Order hereby incorporates by reference the 

definitions in the Settlement Agreement and all terms used herein, except as 

otherwise expressly defined herein, shall have the same meanings as set forth in the 

Settlement Agreement. 

2. For purposes only of the settlement of the Released Claims as to the 

Released Parties set forth in the Settlement Agreement (the “Settlement”), the Court 

hereby finally certifies the Settlement Class, as defined in the Court’s July 13, 2022 

Order Preliminarily Approving the Proposed Class Action Settlement, Scheduling 

Hearing for Final Approval Thereof and Approving the Proposed Form and Plan of 

Class Notice (the “Preliminary Approval Order”).  ECF No. 55. Based on the record, 

the Court reconfirms the applicable provisions of Rule 23 of the Federal Rules of 

Civil Procedure have been satisfied for purposes only of the Settlement. 

3. In so holding, the Court finds that, solely for purposes of settlement, the 

Settlement Class meets all of the applicable requirements of Fed. R. Civ. P. 23(a) 

and (b)(3). The Court hereby finds, in the specific context of this Settlement, that: 

(i) the Settlement Class is so numerous that joinder of all Settlement Class Members 

is impracticable, Fed. R. Civ. P. 23(a)(1); (ii) common questions of law and fact 

Case 1:20-cv-04966-RMB-MJS   Document 56-1   Filed 11/10/22   Page 2 of 12 PageID: 567



 

3 
 

exist with regard to the Settlement Class, Fed. R. Civ. P. 23(a)(2); (iii) Plaintiff’s 

claims in this litigation are typical of those of Settlement Class Members, Fed. R. 

Civ. P. 23(a)(3); and (iv) Plaintiff’s interests do not conflict with, and are co-

extensive with, those of absent Settlement Class Members, all of whose claims arise 

from the identical factual predicate, and Plaintiff and Plaintiff’s Counsel have 

adequately represented the interests of all Settlement Class Members, Fed. R. Civ. 

P. 23(a)(4). The Court also finds that common issues of fact and law predominate 

over any questions affecting only individual members and that a class action is 

superior to other available methods for fairly and efficiently adjudicating this 

controversy. Fed. R. Civ. P. 23(b)(3). 

4. This Court has personal jurisdiction over Plaintiffs, PrimoHoagies (in 

this Action only and for purposes of this Settlement), and all Settlement Class 

Members and subject matter jurisdiction over the Action to approve the Settlement 

Agreement and all exhibits attached thereto under 28 U.S.C. § 1332(d)(2). 

5. The Court finds that the Class Notice, website, and Notice Plan 

implemented pursuant to the Settlement Agreement and the Court’s Preliminary 

Approval Order: (a) constituted the best practicable notice; (b) constituted notice 

that was reasonably calculated, under the circumstances, to apprise Settlement Class 

Members of the pendency of this Action, of their right to exclude themselves from 

or object to the proposed Settlement, of their right to appear at the Fairness Hearing, 
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of Plaintiff’s Counsel’s application for an award of attorneys’ fee and expenses, and 

of Plaintiff’s application for an Incentive Award associated with the Action; 

(c) provided a full and fair opportunity to all Settlement Class Members to be heard 

with respect to the foregoing matters; and (d) met all applicable requirements of 

Federal Rule of Civil Procedure 23, due process, and any other applicable rules or 

law. 

6. The Court finds that _______ (___) Settlement Class Members have 

validly requested to be excluded from the Settlement Class as it relates to the 

Settlement. The excluded Settlement Class Members are identified at ECF No. ___, 

Exhibit ___.  The excluded Settlement Class Members shall have no rights with 

respect to the Settlement Agreement, shall receive no payment from the sums 

provided for in the Settlement Agreement, and shall be deemed to have excluded 

themselves from the Action as against PrimoHoagies. 

7. The Court finds that ______ (___) timely objections to the proposed 

Settlement have been submitted.  Notwithstanding the lack of timely objections, the 

Court has independently reviewed and considered all relevant factors and has 

conducted an independent examination into the propriety of the proposed 

Settlement. 

8. It is hereby determined that all Settling Class Members and 

PrimoHoagies are bound by the Settlement Agreement and this Final Approval 
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Order, and the Action and Releasing Parties’ Released Claims against any of the 

Released Parties, as provided under the Settlement Agreement, are hereby dismissed 

with prejudice and released. 

9. Pursuant to Rule 23 of the Federal Rules of Civil Procedure, this Court 

hereby finally approves the Settlement, as set forth in the Settlement Agreement.  

This Court finds that the Settlement meets all requirements of Rule 23(e) of the 

Federal Rules of Civil Procedure and is, in all respects, fair, reasonable and adequate, 

and in the best interests of the Settlement Class, including Plaintiff.  This Court 

further finds that the Settlement set forth in the Settlement Agreement is the result 

of arm’s-length negotiations between experienced counsel representing the interests 

of the Parties, that Plaintiff’s Counsel and Plaintiff adequately represented the 

Settlement Class for the purpose of entering into and implementing the Settlement 

Agreement, that the relief provided for the Settlement Class is adequate, and that the 

Settlement Agreement treats Settlement Class members equitably relative to each 

other.  Accordingly, the Settlement embodied in the Settlement Agreement is hereby 

approved in all respects.  The Parties are hereby directed to carry out the Settlement 

Agreement in accordance with all of its terms and provisions, including the 

termination provisions. 

10. Notwithstanding the entry of this Final Approval Order, if the 

Settlement Agreement is validly terminated by Plaintiff or PrimoHoagies, is 
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disapproved or materially modified in whole or in part by the Court, any appellate 

court, or any other court of review, or does not become final, then the provisions of 

this Final Approval Order dismissing Plaintiff’s claims shall be null and void with 

respect to such Settlement; Plaintiff’s claims shall be reinstated; PrimoHoagies’ 

defenses shall be reinstated; the certification of the Settlement Class and final 

approval of the proposed Settlement, and all actions associated with them, including 

but not limited to any requests for exclusion from the Settlement previously 

submitted and deemed to be valid, shall be vacated and be of no force and effect; the 

Settlement Agreement, including its exhibits, and any and all negotiations, 

documents, and discussions associated with it and the releases set forth herein, shall 

be without prejudice to the rights of any Party, and of no force or effect; and the 

Parties shall be returned to their respective positions as of the Execution Date of the 

Settlement Agreement. Notwithstanding the language in this Paragraph, any 

provision(s) in the Settlement Agreement that the Parties have agreed shall survive 

its termination shall continue to have the same force and effect intended by the 

Parties. 

11. The Escrow Account defined in the Settlement Agreement shall be 

established as a trust and as a fiduciary account (the “Settlement Fiduciary 

Account”). The Court approves the establishment of the Settlement Fiduciary 

Account under the Settlement Agreement as a qualified settlement fund pursuant to 
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Section 468B of the Internal Revenue Code of 1986, and the Treasury Regulations 

promulgated thereunder. 

12. Without affecting the finality of the Final Approval Order for purposes 

of appeal, the Court reserves exclusive jurisdiction over the implementation and 

enforcement of the Settlement Agreement and the Settlement contemplated thereby 

and over the enforcement of this Final Approval Order.  The Court also retains 

exclusive jurisdiction over the Settlement, the Settlement Agreement, enforcement 

of Court orders relating to the Settlement and the Settlement Agreement, and the 

administration and consummation of the Settlement.  In addition, without affecting 

the finality of this Final Approval Order, Plaintiff, PrimoHoagies, and the Settlement 

Class hereby irrevocably submit to the exclusive jurisdiction of the U.S. District 

Court for the District of New Jersey for any suit, action, proceeding, or dispute 

arising out of or relating to this Final Approval Order or the Settlement Agreement.  

Any disputes involving Plaintiff, PrimoHoagies, or Settlement Class Members 

concerning the implementation of the Settlement Agreement shall be submitted to 

the Court. 

13. Each Settling Class Member must execute a release and covenant not 

to sue in conformity with the Settlement Agreement, set forth in the Proof of Claim 

and Release form, in order to receive any Settlement Relief defined in the Settlement 

Agreement.  Notwithstanding the foregoing, each Settling Class Member’s claim 
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shall be released pursuant to Section 9 of the Settlement Agreement, regardless of 

whether the Settling Class Member executes a release and covenant not to sue 

pursuant to this paragraph. 

14. The Court hereby confirms the appointment of Lowey Dannenberg, 

P.C. as Class Counsel. 

15. The Court hereby confirms the appointment of Plaintiff Edward D. 

Hozza, III as Class Representative. 

16. The Court hereby confirms the appointment of Angeion Group as 

Settlement Administrator. 

17. The Court hereby approves the Releasing Parties’ release of their 

Released Claims as set forth in the Settlement Agreement and this Final Approval 

Order as of the Effective Date.1 

 
1 The release under the Settlement Agreement provides as follows: 

 

(A) Upon the Effective Date, the Releasing Parties, and each of them, shall be deemed to have, and 

by operation of the Final Judgment shall have, fully, finally, and forever released, relinquished, and 

discharged all Released Claims against the Released Parties.  Further, upon the Effective Date, and 

to the fullest extent permitted by law, the Releasing Parties shall, either directly, indirectly, 

representatively, or in any capacity, be permanently barred and enjoined from filing, commencing, 

prosecuting, intervening in, or participating (as a class member or otherwise) in any lawsuit, action, 

or other proceeding in any jurisdiction (other than participation in the Settlement as provided 

herein) against any Released Party based on the Released Claims. 

 

(B) The Releasing Parties shall be deemed to waive any and all provisions, rights, and benefits 

conferred by any law of the United States or any state or territory of the United States, or principle 

of common law, which governs or limits a person’s release of Unknown Claims.  Plaintiff, for 

himself and on behalf of Settling Class Members, shall be deemed to relinquish, to the fullest extent 

permitted by law, any and all provisions, rights and benefits conferred by any law of any state or 

territory of the United States, or principle of common law, including Cal. Civ. Code § 1542 or any 

law which is similar, comparable, or equivalent to Cal. Civ. Code § 1542, which provides that: 
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18. As of the Effective Date as defined in the Settlement Agreement, the 

release set forth in the Settlement Agreement shall be binding upon Plaintiff, the 

Settlement Class and the Releasing Parties as to PrimoHoagies and the Released 

Parties. 

19. The Court declares that the Settlement Agreement and the Final 

Approval Order shall be binding on, and shall have res judicata and preclusive effect 

in, all pending and future lawsuits or other proceedings against PrimoHoagies 

involving Released Claims(s), and shall also be binding on the Releasing Parties and 

their respective successors and assigns, regardless of whether the Releasing Party 

previously initiated or subsequently initiates individual litigation or other 

proceedings involving the Released Claims, and even if such Releasing Party never 

received actual notice of the Action or the Settlement. 

 

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR 

OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR 

HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF 

KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 

SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY. 

 

Plaintiff acknowledges, and Settling Class Members by operation of law shall be deemed to have 

acknowledged, that they may discover facts in addition to or different from those now known or 

believed to be true with respect to the Released Claims, but that it is the intention of the Plaintiff, 

and by operation of law, Settling Class Members, to completely, fully, finally and forever 

extinguish any and all Released Claims, known or unknown, suspected or unsuspected, which now 

exist, or heretofore existed, or may hereafter exist, and without regard to the subsequent discovery 

of additional or different facts. 

 

(C) For the avoidance of doubt, by entering into this Agreement, neither PrimoHoagies nor any 

other Released Party shall have or shall be deemed to have released, relinquished, or discharged 

any claim or defense against any Person responsible for or otherwise involved in the Data Breach.  
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20. The Court permanently bars and enjoins Releasing Parties from: (a) 

filing, commencing, prosecuting, intervening in, or participating (as class members 

or otherwise) in any other lawsuit or administrative, regulatory, arbitration, or other 

proceeding in any jurisdiction against PrimoHoagies or any of the Released Parties 

based on the Released Claims; (b) filing, commencing, or prosecuting a lawsuit or 

administrative, regulatory, arbitration, or other proceeding as a class action on behalf 

of any Settlement Class Members (including by seeking to amend a pending 

complaint to include class allegations or seeking class certification in a pending 

action), against PrimoHoagies or any of the Released Parties based on the Released 

Claims; or (c) organizing Settlement Class Members into a separate group, class, or 

subclass for purposes of pursuing as a purported class action any lawsuit or 

administrative, regulatory, arbitration, or other proceeding (including by seeking to 

amend a pending complaint to include class allegations, or seeking class certification 

in a pending action) against PrimoHoagies or any of the Released Parties based on 

the Released Claims. 

21. Neither the Settlement Agreement (nor its exhibits), whether or not it 

shall become final, nor any negotiations, documents exchanged among Plaintiff’s 

Counsel and PrimoHoagies in connection with settlement discussions, and 

discussions associated with them, nor the Final Approval Order and Final Judgment 

are or shall be deemed or construed to be an admission, adjudication, or evidence of: 
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(a) any violation of any statute or law or of any liability or wrongdoing by 

PrimoHoagies or any Released Party; (b) the truth of any of the claims or allegations 

alleged in the Action; (c) the incurrence of any damage, loss, or injury by any Person; 

or (d) the propriety of certification of a class other than solely for purposes of the 

Settlement. Further, the Settlement negotiations, including any documents 

exchanged among Plaintiff’s Counsel and PrimoHoagies and any discussions 

associated with them, may not be discoverable, offered or received in evidence, or 

used directly or indirectly, in any way, whether in the Action or in any other action 

or proceeding of any nature, by any Person, except if warranted by existing law in 

connection with a dispute under the Settlement Agreement or an action (including 

this Action) in which the Settlement Agreement is asserted as a defense. The Parties, 

without the need for approval from the Court, may adopt such amendments, 

modifications, and expansions of the Settlement Agreement and all exhibits thereto 

as (i) shall be consistent in all material respects with the Final Approval Order; and 

(ii) do not limit the rights of Settling Class Members. 

22. Any data or other information provided by Settling Class Members in 

connection with the submission of claims shall be held in strict confidence, available 

only to the Settlement Administrator, Plaintiff’s Counsel, PrimoHoagies’ Counsel 

and experts or consultants acting on behalf of the Settlement Class.  In no event shall 

Case 1:20-cv-04966-RMB-MJS   Document 56-1   Filed 11/10/22   Page 11 of 12 PageID: 576



 

12 
 

a Settling Class Member’s data or personal information be made publicly available, 

except as provided for herein or upon Court Order for good cause shown. 

23. The Proof of Claim and Release form referenced in Section 1(HH) of 

the Settlement Agreement is approved as fair, reasonable, and adequate. 

24. Plaintiff’s Counsel’s request for attorneys’ fees and expenses and 

Plaintiff’s application for an Incentive Award shall be the subject of a separate order 

by the Court. 

 

IT IS SO ORDERED. 

Date: _____________________, 2023.  

_________________________________  

HON. RENÉE MARIE BUMB, U.S.D.J. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW JERSEY  

 

 

EDWARD D. HOZZA, III, on behalf of 

himself all other persons similarly situated, 

 

       Plaintiff,  

     vs.  

  

PRIMOHOAGIES FRANCHISING, INC. 

  

       Defendant.  

 

 

Case No. 1:20-cv-04966 

 

 

Honorable Renée Marie Bumb, 

U.S.D.J. 

 

Honorable Matthew J. Skahill, 

U.S.M.J. 

 

 

 

 

 

 

 

 

 

 
[PROPOSED] FINAL JUDGMENT AND ORDER OF DISMISSAL OF 

PRIMOHOAGIES FRANCHISING, INC. 

This matter came before the Court for a duly noticed hearing on March 22, 

2023 (the “Fairness Hearing”), upon Plaintiff Edward D. Hozza, III (“Plaintiff”) 

Motion for Final Approval of the Class Action Settlement with Defendant 

PrimoHoagies Franchising, Inc. d/b/a PrimoHoagies (“PrimoHoagies”), which was 

consented to by PrimoHoagies (together with Plaintiff, the “Parties”). The Court 

having considered all papers filed and proceedings had herein and otherwise being 

fully informed in the premises and good cause appearing therefor,  
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED: 

1. This Final Judgment hereby incorporates by reference the definitions in 

the Stipulation and Agreement of Settlement with PrimoHoagies dated March 17, 

2022 (the “Settlement Agreement”), and all terms used herein, except as otherwise 

expressly defined herein, shall have the same meanings as set forth in the Settlement 

Agreement. 

2. The Court finds that it has subject matter jurisdiction under 28 U.S.C. 

§ 1332(d)(2) to enter this Final Judgment and that it has personal jurisdiction over 

Plaintiffs, PrimoHoagies (in this Action only and for purposes of this Settlement), 

and all Settlement Class Members. 

3. Upon the Settlement Agreement becoming effective in accordance with 

its terms, all of the following claims shall be released. Specifically: 

(A) Upon the Effective Date, the Releasing Parties, and each 

of them, shall be deemed to have, and by operation of the Final 

Judgment shall have, fully, finally, and forever released, relinquished, 

and discharged all Released Claims against the Released Parties.  

Further, upon the Effective Date, and to the fullest extent permitted by 

law, the Releasing Parties shall, either directly, indirectly, 

representatively, or in any capacity, be permanently barred and 

enjoined from filing, commencing, prosecuting, intervening in, or 

participating (as a class member or otherwise) in any lawsuit, action, or 

other proceeding in any jurisdiction (other than participation in the 

Settlement as provided herein) against any Released Party based on the 

Released Claims. 

(B) The Releasing Parties shall be deemed to waive any and 

all provisions, rights, and benefits conferred by any law of the United 

States or any state or territory of the United States, or principle of 
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common law, which governs or limits a person’s release of Unknown 

Claims.  Plaintiff, for himself and on behalf of Settling Class Members, 

shall be deemed to relinquish, to the fullest extent permitted by law, any 

and all provisions, rights and benefits conferred by any law of any state 

or territory of the United States, or principle of common law, including 

Cal. Civ. Code § 1542 or any law which is similar, comparable, or 

equivalent to Cal. Civ. Code § 1542, which provides that: 

A GENERAL RELEASE DOES NOT EXTEND TO 

CLAIMS THAT THE CREDITOR OR RELEASING 

PARTY DOES NOT KNOW OR SUSPECT TO EXIST 

IN HIS OR HER FAVOR AT THE TIME OF 

EXECUTING THE RELEASE AND THAT, IF KNOWN 

BY HIM OR HER, WOULD HAVE MATERIALLY 

AFFECTED HIS OR HER SETTLEMENT WITH THE 

DEBTOR OR RELEASED PARTY. 

Plaintiff acknowledges, and Settling Class Members by 

operation of law shall be deemed to have acknowledged, that they may 

discover facts in addition to or different from those now known or 

believed to be true with respect to the Released Claims, but that it is the 

intention of the Plaintiff, and by operation of law, Settling Class 

Members, to completely, fully, finally and forever extinguish any and 

all Released Claims, known or unknown, suspected or unsuspected, 

which now exist, or heretofore existed, or may hereafter exist, and 

without regard to the subsequent discovery of additional or different 

facts. 

(C) For the avoidance of doubt, by entering into this 

Agreement, neither PrimoHoagies nor any other Released Party shall 

have or shall be deemed to have released, relinquished, or discharged 

any claim or defense against any Person responsible for or otherwise 

involved in the Data Breach. 

4. The Action and all Released Claims against PrimoHoagies and the 

Released Parties are hereby dismissed with prejudice and without fees or costs, other 

than as specified in the Settlement Agreement, including Class Notice and 
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Settlement Administration Costs, and any awards concerning the payment of 

attorneys’ fees, expenses, and an Incentive Award. 

5. The Court, finding no just reason for delay, directs pursuant to Rule 

54(b) of the Federal Rules of Civil Procedure that the judgment of dismissal as to 

PrimoHoagies shall be final and entered forthwith. 

 

IT IS SO ORDERED. 

Date: _____________________, 2023.  

_________________________________  

HON. RENÉE MARIE BUMB, U.S.D.J. 
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INTRODUCTION 

Plaintiff Edward D. Hozza, III (“Plaintiff”) by and through his undersigned 

counsel, respectfully moves for final approval of the settlement (the “Settlement”) 

with Defendant PrimoHoagies Franchising, Inc. (“PrimoHoagies” or “Defendant”) 

and entry of the proposed Final Approval Order and Final Judgment, filed herewith, 

pursuant to Rule 23 of the Federal Rules of Civil Procedure.1 

On July 13, 2022, the Court granted preliminary approval of the Settlement, 

and in doing so found that it will likely be able to approve the Settlement and certify 

the Settlement Class. See Prelim. Approval Order, ECF No. 55. The factors that 

supported preliminary approval of the Settlement have only been bolstered by 

subsequent events. To date, two rounds of Notice have been emailed out directly to 

affected Class Members (56,587 in round one and 55,259 in round two); for Class 

Members without a valid email address, Postcard Notices have been mailed directly 

to affected Class Members (2,508 in round one, 3,281 in round two); and 478 claims 

have been filed. See Declaration of Navid Zivari Regarding Settlement 

Administration (“Angeion Decl.”) ¶¶ 6-12, 16, filed herewith. To this point, no Class 

Member has chosen to opt out, and no objections have been made. Id. ¶¶ 16-19; see 

 
1 Unless otherwise noted, capitalized terms not defined herein have the same 

meaning as in the Stipulation and Agreement of Settlement dated March 17, 2022 

(the “Agreement” or “Settlement Agreement”). ECF No. 54-1. Unless otherwise 

noted, internal citations and quotation marks are omitted and ECF citations are to 

the docket in this Action. 
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also Declaration of Christian Levis in Support of (A) Plaintiff’s Motion for Final 

Approval of the Class Action Settlement; and (B) Class Counsel’s Motion for 

Attorneys’ Fees and Expenses and Plaintiff’s Application for an Incentive Award 

dated November 10, 2022 (“Levis Decl.”) ¶ 58, filed herewith. For the reasons 

articulated below and in Plaintiff’s memorandum in support of preliminary approval 

of the settlement (ECF No. 53) (the “Prelim. Approval Mem.”),2 the Settlement is a 

superior result for the Class, and the Court should grant final approval. 

ARGUMENT3 

I. The Court Should Grant Final Approval of the Settlement 

A district court may approve a class action settlement if it finds it to be “fair, 

reasonable, and adequate.” FED. R. CIV. P. 23(e)(2). Rule 23 sets out factors to guide 

the Court’s analysis, with Rule 23(e)(2)(A) and (B) focusing on the procedural 

fairness of a settlement and Rule 23(e)(2)(C) and (D) focusing on substantive 

fairness. See FED. R. CIV. P. 23 advisory committee’s notes to 2018 amendment 

(stating Rule 23 focuses on the “core concerns of procedure and substance” when 

deciding whether to finally approve a settlement). 

 
2 Plaintiff incorporates into this brief the arguments made in the Prelim. Approval 

Mem., which similarly supports this motion for final approval. See ECF No. 53. 
3 The Levis Decl. (see ¶¶ 16-58) and the Declaration of Christian Levis dated March 

17, 2022 (ECF No. 54) ¶¶ 10-40 (the “Levis Prelim. Approval Decl.”) describe the 

procedural and factual history of this Action.  
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To approve a class action settlement as procedurally fair, Rule 23 requires the 

Court to find in part that “the class representatives and class counsel have adequately 

represented the class [and] the proposal was negotiated at arm’s length[.]” FED. R. 

CIV. P. 23(e)(2)(A)-(B). A settlement is substantively fair when “the relief provided 

for the class is adequate,” accounting for the following factors: 

(i) the costs, risks, and delay of trial and appeal; (ii) the 

effectiveness of any proposed method of distributing relief 

to the class, including the method of processing class-

member claims; (iii) the terms of any proposed award of 

attorney’s fees, including timing of payment; and (iv) any 

agreement required to be identified under Rule 23(e)(3)[.] 

 

FED. R. CIV. P. 23(e)(2)(C). The Court is also required to confirm that the Settlement 

“treats class members equitably relative to each other.” FED. R. CIV. P. 23(e)(2)(D). 

The Rule 23(e)(2)(C) and (D) requirements overlap with the Girsh4 and 

Prudential5 factors that courts in this Circuit consider when approving class action 

settlements. In Girsh, the Third Circuit outlined nine factors that must be assessed 

when evaluating the fairness of a proposed settlement:  

(1) the complexity, expense and likely duration of the 

litigation; (2) the reaction of the class to the settlement; (3) 

the stage of proceedings and the amount of discovery 

completed; (4) the risks of establishing liability; (5) the 

risks of establishing damages; (6) the risks of maintaining 

the class action through the trial; (7) the ability of the 

defendants to withstand a greater judgment; (8) the range 

 
4 Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975) (“Girsh”). 
5 In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions, 148 F.3d 283, 

323 (3d Cir. 1998) (“Prudential”). 
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of reasonableness of the settlement fund in light of the best 

possible recovery; and (9) the range of reasonableness of 

the settlement fund to a possible recovery in light of all the 

attendant risks of litigation.  

 

Girsh, 521 F.2d at 157 (quoting Detroit v. Grinnell Corp, 495 F.2d 448, 463 (2d Cir. 

1974) (“Grinnell”)). In Prudential, the Third Circuit described additional 

considerations that may (but are not required to) be evaluated in the context of 

reviewing a settlement:  

[1] the maturity of the underlying substantive issues, as 

measured by experience in adjudicating individual 

actions, the development of scientific knowledge, the 

extent of discovery on the merits, and other factors that 

bear on the ability to assess the probable outcome of a trial 

on the merits of liability and individual damages; [2] the 

existence and probable outcome of claims by other classes 

and subclasses; [3] the comparison between the results 

achieved by the settlement for individual class or subclass 

members and the results achieved – or likely to be 

achieved – for other claimants; [4] whether class or 

subclass members are accorded the right to opt out of the 

settlement; [5] whether any provisions for attorneys’ fees 

are reasonable; and [6] whether the procedure for 

processing individual claims under the settlement is fair 

and reasonable. 

See In re Wawa, Inc. Data Sec. Litig., No. 19-cv-6019, 2022 WL 1173179, at *3–4 

(E.D. Pa. Apr. 20, 2022) (quoting Prudential, 148 F.3d at 323)). A court “must make 

findings as to each of the nine Girsh factors” in order to approve a settlement, but 

the Prudential factors can be “illustrative” in supporting the reasonableness of the 

settlement. In re Pet Food Prod. Liab. Litig., 629 F.3d 333, 350 (3d Cir. 2010). 
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Under both the Rule 23(e)(2) factors and Third Circuit precedent, this Settlement is 

suitable for final approval. 

A. The Settlement is Procedurally Fair Under FED. R. CIV. P. 

23(e)(2)(A) – (B) 

1. Plaintiff and Class Counsel Have Adequately Represented 

the Interests of the Settlement Class 

As described in Plaintiff’s Prelim. Approval Mem., Plaintiff is an adequate 

Class Representative. His interests completely align with the interests of the Class. 

Plaintiff, like the members of the Settlement Class, is a PrimoHoagies customer 

whose personal information was allegedly compromised in the Data Breach. This 

Action furthers their common interests in obtaining relief from PrimoHoagies for 

the same injury. See In re New Jersey Tax Sales Certificates Antitrust Litig., No. 12-

cv-1893 (MAS) (TJB), 2016 WL 5844319, at *5 (D.N.J. Oct. 3, 2016) (holding 

plaintiff was an adequate class representative despite certain factual differences 

between plaintiff and class members because each sought the same relief). 

The duty of adequate representation also requires counsel to “competently, 

responsibly, and vigorously prosecute the suit.” In re CertainTeed Fiber Cement 

Siding Litig., 303 F.R.D. 199, 212 (E.D. Pa. 2014). This requirement is satisfied 

when counsel demonstrates that it can “fairly and adequately protect the interests of 

the class.” Shapiro v. Alliance MMA, Inc., No. 17-cv-2583 (RBK) (AMD), 2018 WL 

3158812, at *4 (D.N.J. June 28, 2018) (quoting In re Pet Food Products Liability 
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Litig., 629 F.3d at 341); accord FED. R. CIV. P. 23(g). Class Counsel’s extensive 

class action and data breach litigation experience, and their efforts during the Action, 

confirm their adequacy to serve on behalf of the Class. See Levis Decl. ¶¶ 16-58; 

Levis Prelim. Approval Decl., ¶¶ 38-40; ECF No. 54-8 (firm resume). Prior to filing 

suit, Class Counsel gained insights into the strengths and weaknesses of Plaintiff’s 

claims while reviewing public disclosures and reports concerning the Data Breach, 

as well as interviewing potentially impacted individuals. Levis Decl. ¶¶ 18, 59. Later 

in the litigation, Class Counsel requested documents and information from 

PrimoHoagies that furthered its understanding of the relevant facts and law. Levis 

Decl. ¶¶ 32, 43-44, 51, 65. Using this information, Class Counsel developed a better 

understanding of the potential strengths and risks of Plaintiff’s claims and 

formulated a settlement strategy that successfully obtained relief for the Class. 

2. The Settlement is the Product of Arm’s Length Negotiations 

There is a strong presumption that a proposed class action settlement is fair, 

reasonable, and adequate when the settlement is the result of arm’s-length 

negotiations. See In re Nat’l Football League Players’ Concussion Injury Litig., 301 

F.R.D. 191, 198-99 (E.D. Pa. 2014). The Settlement here was the result of hard-

fought negotiations, including three conferences before U.S. Magistrate Judge 

Skahill. Levis Decl. ¶¶ 8, 40-41, 65; see Alves v. Main, No. 01-cv-789 (DMC), 2012 

WL 6043272, at *22 (D.N.J. Dec. 4, 2012) (the involvement of an independent 
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mediator, such as a magistrate judge, in settlement negotiations “virtually insures 

that the negotiations were conducted at arm’s length and without collusion between 

the parties”) (quoting Bredbenner v. Liberty Travel, Inc., No. 09-cv-905, 2011 WL 

1344745, at *10 (D.N.J. Apr. 8, 2011)). After evaluating Plaintiff’s and Class 

Counsel’s involvement in achieving this Settlement and the nature of the settlement 

negotiations with PrimoHoagies, the Court should conclude that the Settlement is a 

procedurally fair result for the Class and satisfies the requirements of Rule 

23(e)(2)(A) and (B). 

B. The Settlement is Substantively Fair Under Fed. R. Civ. P. 

23(e)(2)(C) – (D)¸Girsh, and Prudential  

While Class Counsel believes that Plaintiff’s claims would have prevailed had 

the Action advanced, there was nevertheless considerable risk of a less favorable 

result (including no recovery at all) if the litigation continued through a motion to 

dismiss, class certification, summary judgment, trial, post-trial motions, and appeal. 

Given the risks of litigation compared to the benefits achieved for the Class, the 

Settlement achieves a substantial recovery for the Class and unquestionably satisfies 

the factors for approval under Rule 23(e)(2)(C)-(D), Girsh, and Prudential factors. 

1. The Settlement Relief is Adequate in Light of the Costs and 

Risks of Continued Litigation 

Under the Federal Rules of Civil Procedure, courts must weigh the settlement 

against the costs, risks, and delay of trial and appeal, consideration of which overlaps 
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with the first, fourth, fifth and sixth Girsh factors, and the first Prudential factor. See 

FED. R. CIV. P. 23(e)(2)(C)(i); Girsh, 521 F.2d at 157 (Girsh factors relating to the 

complexity, expense and likely duration of the litigation, and the risks of establishing 

liability, damages, and maintaining the class through the trial); Prudential, 148 F.3d 

283 at 323 (considering the maturity of the substantive issues in evaluating a 

settlement). Data breach cases are complicated class action cases that involve novel 

and highly technical subject areas. See, e.g., Gordon v. Chipotle Mexican Grill, Inc., 

No. 17-cv-01415, 2019 WL 6972701, at *1 (D. Colo. Dec. 16, 2019) (“[D]ata breach 

cases… are particularly risky, expensive, and complex.”); In re Sonic Corp. 

Customer Data Breach Litig., No. 1:17-md-2807, 2019 WL 3773737, at *7 (N.D. 

Ohio Aug. 12, 2019) (“[D]ata breach litigation is complex and risky. This unsettled 

area of law often presents novel questions for courts.”). Because the “legal issues 

involved in [data breach litigation] are cutting-edge and unsettled … many resources 

would necessarily be spent litigating substantive law as well as other issues.” In re 

Target Corp. Customer Data Sec. Breach Litig., No. 14-md-2522 (PAM) (JJK), 

2015 WL 7253765, at *2 (D. Minn. Nov. 17, 2015), rev’d and remanded on other 

grounds, 847 F.3d 608 (8th Cir. 2017), amended, 855 F.3d 913 (8th Cir. 2017), and 

aff'd, 892 F.3d 968 (8th Cir. 2018). 

The “cutting edge and unsettled” nature of data breach litigation amplifies the 

other risks in prosecuting this case as a class action. Conducting litigation discovery 
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would have been wide-reaching, challenging and expensive. See, e.g., In re Yahoo! 

Inc. Customer Data Security Breach Litig., No. 16-md-02752, 2020 WL 4212811, 

at *9 (N.D. Cal. July 22, 2020) (noting that discovery is one of the significant 

expenses for continuing a data breach litigation); Prelim. Approval Mem. at 19-20. 

Experts would almost certainly be engaged by both Plaintiff and PrimoHoagies, 

raising important issues that would have to be explored relating to the underlying 

claims and likely further driving up discovery costs. See In re Compact Disc 

Minimum Advertised Price Antitrust Litig., 216 F.R.D. 197, 212 (D. Me. 2003) 

(finding that, in the absence of the settlement, the case would likely require 

“significant and expensive additional discovery; [and] hiring more experts and 

opposing the defendants’ experts”). 

After investing a significant amount of time and resources in discovery, 

Plaintiff would then be immediately faced with the possibility that the Court could 

decline to certify a litigation class in the Action. See, e.g., Fulton-Green v. Accolade, 

Inc., No. 18-cv-00274, 2019 WL 4677954, at *8 (E.D. Pa. Sept. 24, 2019) (“This is 

a complex case in a risky field of litigation because data breach class actions are 

uncertain and class certification is rare.”); In re Target Corp., 2015 WL 7253765, at 

*2 (noting the legal complexity of certifying a litigation class in a data breach 

action); Linnins v. HAECO Ams., Inc., No. 1:16-cv486, 2018 WL 5312193, at *2 

(M.D.N.C. Oct. 26, 2018) (describing mixed results for plaintiffs in data breach and 
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data disclosure cases). Even if the Court certified a litigation class, PrimoHoagies 

could continue to challenge the certification, either upon immediate appeal to the 

Third Circuit or during litigation; there is no guarantee that a litigation class would 

be maintained until the completion of trial and any appeals.  

If, as expected, Plaintiff had been able to marshal the fact and expert discovery 

obtained to certify a litigation, Plaintiff would then have been faced with a new series 

of risks, including challenges at summary judgment, the burden of proving liability 

and damages at trial, and the necessity of overcoming any appeals. The Settlement 

exchanges the uncertainty of litigation for an immediate, substantial, and tangible 

recovery for the Class. In light of the risks of litigation, this factor supports approval 

of the Settlement. See In re Cendant Corp. Litig., 264 F.3d 201, 233 (3d Cir. 2001) 

(explaining that the first Girsh factor favors approval of a settlement when the case 

involves “complex and protracted discovery, extensive trial preparation, and 

difficult legal and factual issues”). 

2. The Settlement Equitably Distributes Relief Among Class 

Members and Provides for a Reasonable Attorneys’ Fee 

Award Without Diminishing the Settlement Relief 

Both Rule 23(e)(2) and Prudential assess the adequacy of a settlement by 

considering the effectiveness of and equity in distributing relief to Class Members 

and the impact of any proposed attorney’s fee award and any other agreements on 

the settlement relief ultimately provided to Class Members. See FED. R. CIV. P. 
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23(e)(2)(C)(ii), 23(e)(2)(C)(iii), 23(e)(2)(D); Prudential, 148 F.3d at 323. Each of 

these considerations also support approval of the Settlement with PrimoHoagies.  

The distribution method is both fair and equitable. Three categories of 

Settlement Relief are available to all Class Members, subject to modest 

documentation requirements to obtain cash benefits intended for Class Members that 

suffered out of pocket costs or lost time due to the Data Breach. See Agreement § 4. 

All Class Members qualify for the credit monitoring service provided by Identity 

Theft Guard Solutions, Inc. (“IDX”), which also includes fraud alerts, fully 

managed, U.S.-based identity recovery, and identity theft insurance to protect 

against losses for one year. Courts in other similar data breach actions have approved 

settlement allocation plans that grant uniform relief to class members in the form of 

credit monitoring services. See, e.g., In re Equifax Inc. Customer Data Sec. Breach 

Litig., 999 F.3d 1247, 1264 (11th Cir.), cert. denied sub nom., Huang v. Spector, 142 

S. Ct. 431 (2021), and cert. denied sub nom., Watkins v. Spector, 142 S. Ct. 765 

(2022) (“Credit monitoring can quickly alert [p]laintiffs to an identity theft, and 

identity restoration services will help minimize the time and money spent by 

[p]laintiffs to combat an identity theft. The settlement thus redresses [p]laintiffs’ 

injuries”); In re Premera Blue Cross Customer Data Security Breach Litig., No. 

3:15-md-2633 (SI), 2019 WL 3410382, at *23-24 (D. Or. July 29, 2019); Chakejian 

v. Equifax Info. Servs., LLC, 275 F.R.D. 201, 215 n.17 (E.D. Pa. 2011) (finding that 
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“the final Girsch factors counsel in favor of the parties’ settlement” providing 

eighteen months of credit monitoring service free of charge). 

The claim process has been designed to encourage Class Member 

participation. See William B. Rubenstein, 4 NEWBERG ON CLASS ACTIONS § 13:53 

(5th ed. 2020) (“[T]he goal of any distribution method is to get as much of the 

available damages remedy to class members as possible and in as simple and 

expedient a manner as possible.”). Filing a claim is straight-forward, requiring 

information that is likely accessible by each Class Member. See Angeion Decl., 

Exhibit F; Prelim. Approval Mem. at 27-28. Nevertheless, the checks put in place 

by the Settlement Administrator, including the use of unique claimant identification 

codes, will deter fraud and ensure that the Settlement Relief is distributed to eligible 

Class Members. Prelim. Approval Mem. at 27-28. 

Finally, there are no unidentified agreements that could impact the Settlement. 

The Settlement describes PrimoHoagies’ qualified right to terminate the agreement 

if a sufficient number of Class Members opt out, a provision that is common in class 

action cases. See In re Diet Drugs (Phentermine/Fenfluramine/Dexfenfluramine) 

Prod. Liab. Litig., 92 F. App’x 890, 894 (3d Cir. 2004). As further described in Class 

Counsel’s Fee and Expense Application, PrimoHoagies has agreed, subject to Court 

approval, to pay Class Counsel up to $111,495.09 for its attorneys’ fees and expenses 

and Plaintiff $1,000.00 as an Incentive Award. To the extent these awards are 
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granted, they will not diminish the relief available to the Settlement Class because 

these payments are separate from the Settlement Relief PrimoHoagies agreed to 

provide. Agreement § 6(A). The negotiation of these separate payments reinforces 

the adequacy of the proposed Settlement. 

3. The Remaining Girsh Factors Also Support Approval of the 

Settlement 

a. The Settlement Amount Falls Within a Range of 

Reasonableness that Supports Granting Final Approval 

The Settlement satisfies the eighth and ninth Girsh factors analyzing whether 

the Settlement is reasonable “in light of the best possible recovery” and “in light of 

all the attendant risks of litigation.” Girsh, 521 F.2d at 157. Importantly, the 

Settlement Relief is uncapped, so there is no pro rata reduction that will reduce Class 

Members’ individual recovery as participation increases. See Prudential, 148 F.3d 

at 317 (finding the settlement beneficial to the class because of, inter alia, the 

“uncapped nature of the relief”). From a practical perspective, the uncapped relief 

encourages participation as Class Members have greater certainty upfront about the 

potential value of their claim for losses allegedly suffered due to the Data Breach.  

The results of comparable litigation also provide helpful benchmarks to 

evaluate the reasonableness of the recovery in this Action. For example, in In re 

Wawa, Inc. Data Sec. Litig., a court granted final approval of a settlement in a data 

breach case that provided three tiers of relief including: $5 gift card for customers 
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who used a payment card to make a purchase from defendant and who attest that 

they spent at least some time monitoring their payment card; $15 gift card for 

customers who used a payment card at defendant and had a subsequent fraudulent 

charge on their card, and spent at least some time addressing the fraudulent 

transaction or otherwise monitoring their account; and cash payments up to $500 

available to customers who can demonstrate out-of-pocket losses resulting from the 

data breach. 2022 WL 1173179, at *1. In Bray, the settlement allowed for 

reimbursement of up to $235 for the certain categories of expenses incurred as a 

result of the data breach; and a $22 payment for each card on which documented 

fraudulent charges were incurred, even if they were later reimbursed. Settlement 

Agreement, Bray, et. al. v. GameStop Corp., No. 17-cv-01365 (D. Del. July 16, 

2018), ECF No. 40-1. Other examples exist that further demonstrate the recovery in 

this case is in line with reasonable recoveries in data breach litigation. See, e.g., 

Settlement Agreement, Gordon, et al. v. Chipotle Mexican Grill, Inc., No. 17-cv-

01415 (D. Col. June 13, 2019), ECF No. 102-1 (expense reimbursement of up to 

$250 per class member for expenses; and a $25 payment for each card on which 

documented fraudulent charges were incurred); Settlement Agreement, In re Sonic 

Corp. Customer Data Security Breach, No. 17-md-02807 (N.D. Ohio Dec. 14, 

2018), ECF No. 144-2 (payment of $10 to settlement class members who made a 

purchase using a payment card at an impacted location and $40 to settlement class 
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members who experienced a fraudulent transaction on their card). The similarity of 

the Settlement Relief in this Action to benefits provided in other cases strongly 

supports the reasonableness of the recovery.  

b. The Reaction of the Settlement Class Weighs in Favor of 

Approval 

As the claims/opt-out/objection deadline has not yet passed, this Court’s 

evaluation of the second Girsh factor concerning the reaction of the Settlement Class 

to the Settlement is premature. However, to date, no Class Member has opted out or 

objected to the Settlement, Class Counsel’s request for an award of attorneys’ fees 

and expenses, or the Incentive Award, and 478 potential Class Members have filed 

claims. See Angeion Decl., ¶¶ 16, 18-19; see also In re Wawa, Inc. Data Sec. Litig., 

2022 WL 1173179, at *5 (“The Court finds that the low number of objections and 

the lack of strong arguments regarding a negative reaction weigh in favor 

of final approval.”). The present claims rate of approximately 0.81% is already in 

line with the claims rates of other settlements approved in and out of this Circuit. 

See, e.g., In re Wawa, Inc. Data Sec. Litig., 2022 WL 1173179, at *5 (“[A]s an 

indicator of class member enthusiasm, the range of 0.035 percent (without the 

expansion) to 2.6 percent (with the expansion) actually compares favorably with 

other data breach settlements…the claim rate is in the range of other data breach 

cases. Thus, this factor, too, weighs in favor of approving the Settlement 

Agreement.”); Schneider v. Chipotle Mexican Grill, Inc., 336 F.R.D. 588, 599 (N.D. 
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Cal. 2020) (“Here, the 0.83% claims rate ... is on par with other consumer cases, and 

does not otherwise weigh against approval.”); In re Anthem, Inc. Data Breach Litig., 

327 F.R.D. 299, 321 (N.D. Cal. 2018) (finding that a 1.8% claims rate reflects a 

positive reaction by the class); In re Target Corp. Customer Data Sec. Breach Litig., 

No. 14-md-2522, 2017 WL 2178306, at *1–2 (D. Minn. May 17, 2017), aff'd, 892 

F.3d 968 (8th Cir. 2018) (approving settlement with 225,000 claims submitted out 

of “nearly 100 million American consumers”, producing a claims rate of roughly 

0.23 percent); In re Carrier IQ, Inc., Consumer Priv. Litig., No. 12-md-02330 

(EMC), 2016 WL 4474366, at *4 (N.D. Cal. Aug. 25, 2016), amended in part sub 

nom. In re Carrier IQ, Inc., No. 12-md-02330 (EMC), 2016 WL 6091521 (N.D. Cal. 

Oct. 19, 2016) (granting final approval where the response rate, counting both timely 

and untimely claims, is 0.14%). As the Third Circuit has noted, “[t]here are a variety 

of reasons that settlement funds may remain even after an exhaustive claims process 

– including if the class members’ individual damages are simply too small to 

motivate them to submit claims. Class Counsel should not be penalized for these or 

other legitimate reasons unrelated to the quality of representation they provided.” In 

re Baby Prods. Antitrust Litig., 708 F.3d 163, 178 (3d Cir. 2013).  

Class Counsel will address any objections that may be filed. Nevertheless, we 

anticipate that the reaction of the Class will support approving the Settlement. 
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c. The Stage of the Proceeding and Amount of Discovery 

Completed Favor Approval 

As to the third Girsh factor, Courts regularly approve settlements where 

negotiations are informed by even informal discovery through which parties 

“exchange[] a substantial amount of information regarding the discrete issues in 

[their] case.” Fulton-Green v. Accolade, Inc., No. 18-cv-00274, 2019 WL 316722, 

at *3 (E.D. Pa. Jan. 23, 2019); accord In re Processed Egg Prods. Antitrust Litig., 

284 F.R.D. 249, 267 (E.D. Pa. 2012) (finding a presumption of fairness because 

“although no formal discovery was conducted… [class counsel] conducted informal 

discovery, including, inter alia, . . . exercising opportunities to review records 

provided by [defendant]”); see also In re Wawa, Inc. Data Sec. Litig., 2022 WL 

1173179, at *5 (“the parties here reached the Settlement Agreement after engaging 

in targeted informal discovery…Considering the importance of promoting 

efficiency through early settlement, this factor weighs in favor of approval.”).  

Here, Class Counsel’s investigation together with the information and 

materials exchanged during the settlement process gave Plaintiff a firm basis to 

evaluate the conduct at issue and the possible settlement value. The documents and 

materials exchanged included financial information about PrimoHoagies, 

investigatory and remediation efforts that PrimoHoagies took after the Data Breach, 

the approximate number of Payment Cards exposed in the Data Breach, and the 

number of names, addresses, and email accounts to which the Payment Cards were 
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linked. Levis Decl. ¶ 43. Plaintiff was well informed of the facts, strengths, and 

challenges, which is a factor in favor of approving the Settlement.  

d. The Ability of the Defendant to Withstand a Greater 

Judgment Did Not Negatively Impact Settlement 

Negotiations 

The seventh Girsh factor, the ability to withstand a greater judgment, is 

relevant if “a settlement in a given case is less than would ordinarily be awarded but 

the defendant’s financial circumstances do not permit a greater settlement.” 

Reibstein v. Rite Aid Corp., 761 F. Supp. 2d 241, 254 (E.D. Pa. 2011). This factor is 

not dispositive, and courts apply a flexible standard as to how much weight it is 

given based on the unique circumstances of a given case. “[T]his factor does not 

necessarily militate against approval of the settlement. Some courts, for example, 

have accorded this factor little weight based on the unique circumstances of a given 

case. Others have concluded a settlement is fair under this Girsh factor because 

financial stability today does not ensure financial stability tomorrow.” Reibstein, 761 

F. Supp. 2d at 254-55. Here, after reviewing the confirmatory discovery and other 

information developed in the Action, Class Counsel determined that the Settlement 

is reasonable in light of scope of the claims and PrimoHoagies’ ability to pay. 

C. Class Counsel Strongly Supports This Settlement 

Courts also “attribute significant weight” to the opinion of “experienced 

counsel” when evaluating a settlement. Alves, 2012 WL 6043272, at *22. In 
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weighing counsel’s opinion, a court will consider counsel’s experience litigating 

similar claims, their efforts, and their depth of knowledge and observations about 

the claims and issues in the action at bar. Id. As described supra, and in their resume 

(Levis Prelim. Approval Decl., Ex. 8, ECF No. 54-8), Class Counsel have extensive 

experience litigating complex class actions, including data breach cases, and based 

on that experience, strongly support the approval of this Settlement. 

II. The Proposed Class Should be Certified for Final Approval of the 

Proposed Settlement 

For all of the reasons detailed in the Prelim. Approval Mem., the Settlement 

Class satisfies all requirements of Rule 23(a)—numerosity, commonality, typicality, 

and adequacy—as well as the predominance and superiority requirements of and 

Rule 23(b)(3). See Prelim. Approval Mem. at 30-35. The conditionally certified 

Settlement Class, defined as: 

All Persons in the United States whose Payment Card 

information was used to make an online order with 

PrimoHoagies during the Data Breach that PrimoHoagies 

made public on April 17, 2020 

should be granted final certification for settlement purposes. Further, as described 

supra in Argument I.A.1., Plaintiff’s appointment as the class representative and 

Lowey Dannenberg as Class Counsel. 
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III. The Proposed Notice Program Satisfied Rule 23 and Due Process by 

Providing Class Members with Adequate Notice of Settlement 

Rule 23(e)(1)(B) provides that “[t]he court must direct notice in a reasonable 

manner to all class members who would be bound by the [settlement].” FED. R. CIV. 

P. 23(e)(1)(B). In addition, “[f]or any class certified under Rule 23(b)(3) . . . the 

court must direct to class members the best notice that is practicable under the 

circumstances, including individual notice to all members who can be identified 

through reasonable effort.” FED. R. CIV. P. 23(c)(2)(B). The Notice Plan meets these 

requirements. See generally Angeion Decl.  

The Notice Plan leveraged the available resources and the technological 

competence of Class Members to efficiently deliver notice directly to Class 

Members through the use of direct emails and targeted notifications placed within 

PrimoHoagies’ online platform. Id. ¶¶ 6-7; see also Declaration of Steven Weisbrot 

of Angeion Group, LLC Re: Proposed Notice Plan (“Weisbrot Decl.”) at ¶ 24, ECF 

No. 54-2. 

 If an email address was unavailable or unusable, a Postcard Notice was 

mailed to the Class Member’s mailing address to inform them of the Settlement and 

prompt them to visit the Settlement website for more information. See Angeion 

Decl., ¶¶ 6-12. Angeion sent 56,587 emails containing settlement related 

information and 2,508 Postcard Notices to Class Members on August 26, 2022 based 

on information obtained from PrimoHoagies’ records. Id.  In a second round of email 
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notice on September 26, 2022, Angeion sent 55,259 emails containing settlement 

related information to Class Members, followed by a second round of Postcard 

Notice to 3,281 Class Members on September 30, 2022. Id. These email and 

Postcard Notices were supplemented by banner notifications posted on 

PrimoHoagies’ website and mobile application, which also directed Class Members 

to the Settlement Website. Weisbrot Decl., ¶ 24. The above is in addition to a Press 

Release issued by Angeion, as well as a dedicated website, i.e., the Settlement 

Website, which provided detailed information about the settlement. Angeion Decl., 

¶¶ 13-14. 

Courts have recognized that email notices and online publication of notice not 

only satisfy due process but are especially appropriate in cases where the class 

consists of individual who access online content and have at least some familiarity 

with the internet. See, e.g., In re Equifax Inc. Customer Data Sec. Breach Litig., No. 

1:17-md-2800-TWT, 2020 WL 256132, at *28 (N.D. Ga. Mar. 17, 2020), aff'd in 

part, rev'd in part and remanded, 999 F.3d 1247 (11th Cir. 2021), cert. denied sub 

nom. Huang v. Spector, 142 S. Ct. 431 (2021), and cert. denied sub nom. Watkins v. 

Spector, 142 S. Ct. 765 (2022) (“courts have increasingly approved utilizing email 

to notify class members of proposed class settlements”); In re Home Depot, Inc., 

Customer Data Sec. Breach Litig., No. 1:14-md-02583-TWT, 2016 WL 6902351, at 

*5 (N.D. Ga. Aug. 23, 2016) (holding notice reaching 75 percent of class through 
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email and internet advertising satisfied Rule 23 and due process); Morgan v. Pub. 

Storage, 301 F. Supp. 3d 1237, 1262 (S.D. Fla. 2016) (“Courts consistently approve 

notice programs where notice is provided primarily through email because email is 

an inexpensive and appropriate means of delivering notice to class members.”); In 

re Online DVD-Rental Antitrust Litig., 779 F.3d 934, 946 (9th Cir. 2015) (notice 

provided “in both mail and email form” sufficient under due process and Rule 23). 

The ultimate focus is on whether the notice methods reach a high percentage of the 

class. See Federal Judicial Center, “Judge's Class Action Notice and Claims Process 

Checklist and Plain Language Guide” (2010), available at www.fjc.gov. Based on 

the available statistics concerning the implementation of the Notice Plan, this 

standard has been met. 

CONCLUSION 

For the foregoing reasons, Plaintiff respectfully requests that the Court enter 

the proposed Final Approval Order and Final Judgment, filed herewith (i) granting 

Final Approval of the Settlement; (ii) finally certifying the Settlement Class; and 

(iii) providing other such relief required to effectuate the Settlement. 

Respectfully submitted, 

Dated: November 10, 2022

  

By: /s/ Christian Levis   

Christian Levis (NJ ID# 021492012) 

Amanda G. Fiorilla (NJ ID# 317282020) 

LOWEY DANNENBERG, P.C. 

44 South Broadway  

White Plains, NY 10601  

Case 1:20-cv-04966-RMB-MJS   Document 57   Filed 11/10/22   Page 28 of 30 PageID: 609



 

23 
 

Tel: (914) 997-0500 

clevis@lowey.com  

afiorilla@lowey.com 

 

Anthony M. Christina (NJ ID# 196262016) 

LOWEY DANNENBERG, P.C. 

One Tower Bridge 

100 Front Street, Suite 520 

West Conshohocken, PA 19428 

Tel: (215) 399-4770 

achristina@lowey.com 

 

Class Counsel  
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CERTIFICATE OF SERVICE 

I, Christian Levis, hereby certify that on November 10, 2022, I filed and 

served through the Court’s ECF system a true and correct copy of the foregoing 

document. Those attorneys who are registered with the Court’s electronic filing 

system may access these filings through the Court’s system and notice of these 

filings will be sent to these parties by operation of this Court’s electronic filing 

system. 

/s/ Christian Levis 

Christian Levis 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

EDWARD D. HOZZA, III, individually 
and on behalf of himself and all other 
persons similarly situated, 

Plaintiff, 

-v-

PRIMOHOAGIES FRANCHISING, INC. 
d/b/a PRIMOHOAGIES, 

Defendant. 

Case No.: 1 :20-cv-04966 (RMB) 

Honorable Renee Marie Bumb 

Honorable Matthew J. Skahill 

DECLARATION OF NAVID ZIV ARI REGARDING SETTLEMENT 
ADMINISTRATION 

I, Navid Zivari, hereby declare under penalty of perjury pursuant to 28 U.S.C. 

§ 1746 that the following is true and correct: 

1. I am a Project Manager with Angeion Group, LLC ("Angeion"), the 

Settlement Administrator retained in this matter, located at 1650 Arch Street, Suite 

2210, Philadelphia, PA 19103. I am over 21 years of age and am not a party to this 

action. I have personal knowledge of the facts set forth herein. 

2. Angeion was retained by the Parties and appointed by this Court to 

serve as Settlement Administrator and to, among other tasks, provide notice to 

potential Class Members; respond to Class Member inquiries; receive and process 

claims submissions; receive and process opt outs and objections; and perform other 

duties as specified in the Stipulation and Agreement of Settlement ("Settlement 

Agreement") and by the directives of the Court, including but not limited to the 

Order Preliminarily Approving the Proposed Class Action Settlement, Scheduling 

1 
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Hearingfor Final Approval Thereof and Approving the Proposed Form and Plan of 

Class Notice entered on July 13, 2022 granting preliminarily approval of the 

settlement (ECF No. 55). 

3. Angeion is not related to or affiliated with the Plaintiff, Plaintiffs 

Counsel, Defendant or Defendant's Counsel. 

CAFANOTICE 

4. Pursuant to 28 U.S.C. § 1715, Angeion, on behalf of Defendant, caused 

notice regarding the settlement to be sent to the Attorneys General of all states and 

territories, as well as the Attorney General of the United States on March 28, 2022 

("CAF A Notice"). As of the date of this declaration, Angeion has not received an 

objection from any governmental agency. The CAFA Notice was in the same form 

as Exhibit A attached hereto. 

CLASS LIST 

5. On July 28, 2022, Angeion received from Defendant's Counsel the 

Settlement Class List consisting of transactional records. Each record included a 

Class Member's name, address, phone number, email address and transaction 

information. Angeion reviewed the records that were provided and deduped records 

belonging to the same person or entity to compile the Class Member database 

("Class List"). These efforts resulted in 58,718 unique Class Member records. 

Angeion performed email address validation for the 58,718 records, resulting in 

56,587 valid email addresses, 1,733 invalid email addresses and 398 emails 

addresses which could not be validated or invalidated. 

EMAIL NOTICE 

6. On August 26, 2022, Angeion caused the Email Notice to be sent to the 

56,587 records with validated email addresses, of which 55,812 were delivered and 

775 were not delivered due to hard bounce. A true and accurate copy of the Email 

Notice is attached hereto Exhibit B. 
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7. On September 26, 2022, Angeion caused the Email Notice to be sent to 

55,259 records who had a deliverable email in the initial campaign and had not 

already submitted a claim form, of which 53,080 were delivered and 2,179 were not 

delivered due to hard bounce. 

MAILED NOTICE 

8. Prior to mailing, Angeion processed the 2,508 mailing addresses 

through the United States Postal Service ("USPS") National Change of Address 

("NCOA") database to identify updated address information for individuals and 

businesses who have moved in the last four years and filed a change of address card 

with the USPS. The NCOA results provided 271 updated addresses for the 

Settlement Class Members. Angeion updated the Class List with these updated 

addresses. 

9. Beginning on August 26, 2022, Angeion caused the Postcard Notice to 

be mailed via USPS first class mail, postage prepaid to the 2,508 Class Members 

who could not receive the Email Notice due to an invalid email address ( 1,733 Class 

Members) or a hard bounce email notice (775 Class Members). A true and accurate 

copy of the Postcard Notice is attached hereto as Exhibit C. 

10. On September 30, 2022, Angeion caused a second Postcard Notice to 

be mailed via USPS first class mail, postage prepaid to 3,281 Class Members. The 

second Postcard Notice was sent to those Class Members who were previously sent 

a Postcard Notice and had not already submitted a claim, or had unsubscribed from 

receiving email notices, as well as the 398 additional Class Members whose email 

address could not be validated 1• 

11. As ofNovember 7, 2022, the USPS has not returned any notices with a 

forwarding address. 

1 These 398 Class Members are being mailed an additional postcard notice to ensure all Class Members who have not 
submitted a claim were noticed twice 
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12. As ofNovember 7, 2022, a total of 109 Notices mailed were returned 

by the USPS as undeliverable without a forwarding address. Angeion has processed 

these 109 records through address verification searches ( commonly referred to as 

"skip traces"). Of the 109 records subjected to a skip trace, a new address was located 

for 65 of them. Angeion updated the Class Member database and has re-mailed 

Notices to the 65 Class Members located via this process. None of the re-mailed 

Notices have been returned by the USPS a second time. 

PRESS RELEASE 

13. On August 26, 2022, Angeion caused a press release to be distributed 

on PR Newswire to further disseminate news of the Settlement. A true and accurate 

copy of the press release is attached hereto as Exhibit D. 

CASE SPECIFIC WEBSITE 

14. On August 26, 2022, Angeion established the following website 

dedicated to this Settlement: www.hoagiesettlement.com ("Settlement Website"). 

The Settlement Website contains an online portal where Class Members may submit 

a claim. The Settlement Website contains downloadable versions of the Claim Form, 

Long Form Notice, Summary Notice, Settlement Agreement, Complaint, Motion for 

Preliminary Approval and Preliminary Approval Order. The Settlement Website also 

has a "Frequently Asked Questions" page which provides Class Members with 

answers to common inquiries about the Settlement, and a "Contact Us" page which 

provides Class Members with the mailing address, phone number and email address 

to contact the Settlement Administrator. Copies of the Long-Form Notice and Claim 

Form are attached hereto as Exhibit E and Exhibit F, respectively. 

CASE SPECIFIC HOTLINE 

15. On August 26, 2022, Angeion also established a toll-free hotline 

dedicated to this Settlement to further apprise Class Members of their rights and 

options in the Settlement: 1-877-844-8211. The toll-free hotline utilizes an 
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interactive voice response ("IVR") system to provide Class Members with responses 

to frequently asked questions and provide essential information regarding the 

Settlement. Class Members may also leave a message for the Settlement 

Administrator, provide updated information, or ask additional questions and 

Angeion will call them back. This hotline is accessible 24 hours a day, 7 days a 

week. 

CLAIM FORM SUBMISSIONS 

16. The deadline for Class Members to submit a Claim Form is November 

25, 2022. As ofNovember 7, 2022, Angeion has received 478 Claim Forms (63 via 

mail, 415 via the online portal). 

17. Claim Forms could be submitted for one or more of the following 

settlement benefits: credit monitoring services; reimbursement for time spent related 

to the data breach; and reimbursement for out-of-pocket expenses related to the data 

breach. Of the 478 Claim Forms received, a total of 332 claims were submitted for 

credit monitoring services, 203 claims were submitted for lost time reimbursement, 

and 113 claims were submitted for reimbursement of out-of-pocket expenses. As 

outlined in the footnote below, Class Members submitted claim forms selecting one 

Settlement Relief benefit only, a combination of Settlement Relief benefits, all 

Settlement Relief benefits and, in some instances, no Settlement Relief benefits. 2 

EXCLUSION REQUESTS AND OBJECTIONS 

18. The deadline for Class Members to exclude themselves from the 

Settlement is November 25, 2022. As of November 10, 2022, Angeion has not 

received any requests for exclusion. 

19. The deadline for Class Members to object to the Settlement 1s 

2 Of the 478 claims submitted, 201 were submitted for only credit monitoring, 61 were submitted only for lost time, 
19 were submitted for only out-of-pocket expenses, 52 were submitted for credit monitoring and lost time, 4 were 
submitted for credit monitoring and out-of-pocket expenses, 15 were submitted for lost time and out-of-pocket 
expenses, 75 were submitted for all three benefits, and 51 were submitted without selecting a settlement benefit. 
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November 25, 2022. As of November 7, 2022, Angeion has not received any 

objections to the Settlement. 

DISTRIBUTION AND REMAINING TASKS 

20. Angeion will continue to accept and process Claim Forms and will 

continue to inform the Parties of the number of Claim Forms received. Angeion will 

also keep the Parties apprised of any additional exclusion requests or objections. 

21. Upon issuance of a Final Order from this Court and achievement of the 

benchmarks set forth in the Settlement Agreement, Angeion will cause the 

distribution of Settlement benefits to take place in accordance with the terms of the 

Settlement Agreement or as otherwise directed by this Court. 

I declare under penalty of perjury that the foregoing is true and correct to the 

best of my knowledge. 
I hereby declare under penalty of perjury that the foregoing is true and correct. 

Dated: November 10, 2022 

na,v-;,d_, ~ 
NAVIDZIV 
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l>tJ ANGEl□N GROUP 

VIA USPS PRIORITY MAIL 

United States Attorney General & 
Appropriate Officials 

Re: Notice of Class Action Settlement 
Edward D. Hozza, Ill v. PrimoHoagies Franchising, Inc. 

Dear Counsel or Official: 

1650 Arch Street, Suite 2210 

Philadelphia, PA 19103 

(p) 215-563-4116 

(f) 215-563-8839 

www.angeiongroup.com 

March 28, 2022 

Angeion Group, an independent claims administrator, on behalf of the defendant in the below-described 
action, hereby provides your office with this notice under the provisions of the Class Action Fairness Act 
("CAFA"), 28 U.S.C. § 1715, to advise you of the following proposed class action settlement: 

Case Name: Edward D. Hozza, Ill v. PrimoHoagies Franchising, Inc. 
Index Number: 1:20-cv-04966 
Jurisdiction: United States District Court, District of New Jersey 
Date Settlement Filed with Court: March 18, 2022 

In accordance with the requirements of 28 U.S.C. § 1715, please find copies of the following documents 
associated with this action on the enclosed CD-ROM: 

1. 28 U.S.C. § 1715{b)(1)-Complaint: Class Action Complaint filed with the Court on April 23, 2020. 

2. 28 U.S.C. § 1715{b)(2)-Notice of Any Scheduled Judicial Hearings: The Motion is set for April 18, 2022 before 

Magistrate Judge Matthew J. Ska hill. Unless otherwise directed by the Court, this motion will be decided on 

the papers and no appearances are required. 

3. 28 U.S.C. § 1715{b){3)-Notification to Class Members: The proposed Email Notice, Postcard Notice, Long 

Form Notice and Press Release filed with the Court on March 18, 2022. 

4. 28 U.S.C. § 1715{b){4)-Class Action Settlement Agreement: The Stipulation and Agreement of Settlement 

filed with the Court on March 18, 2022. The Declaration of Christian Levis in Support of Plaintiff's Consented

To Motion for Preliminary Approval of Proposed Class Action Settlement and the Memorandum of Law in 

Support of Plaintiff's Consented-To Motion for Preliminary Approval of Proposed Class Action Settlement, 

filed with the Court on March 18, 2022, are also included on the enclosed CD-ROM. 
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5. 28 U.S.C. § 1715(b){S)-Any Settlement or Other Agreements: Other than the Stipulation and Agreement of 

Settlement, no other settlements or other agreements have been contemporaneously made between the 

Parties. 

6. 28 U.S.C. § 171S(b)(6)-Final Judgment: The Court has not issued a Final Judgment or notice of dismissal as 

of the date of this CAFA Notice. 

7. 28 U.S.C. § 1715(b)(7)(B)-Estimate of Class Members: The Settlement Class contains between 59,000 and 

63,000 Class Members located throughout the United States. The estimated proportional share of the 

Settlement benefits is not available at this time, as it is contingent on the Class Member submission of a 

claim form. 

8. 28 U.S.C. §1715(b)(8)-Judicial Opinions Related to the Settlement: The Court has not issued a judicial 

opinion related to the Settlement at this time. 

If you have questions or concerns about this notice, the proposed settlement, or the enclosed materials, 

or if you did not receive any of the above-listed materials, please contact this office. 

Enclosures 

2 

Sincerely, 

Angeion Group 

1650 Arch Street, Suite 2210 

Philadelphia, PA 19103 

(p) 215-563-4116 

{f) 215-563-8839 
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From: PrimoHoagies Data Breach Settlement <donotreply@hoagiesettlement.com> 
Sent: Friday, August 26, 2022 1:01 PM 
To 
Subject: Notice of Class Action Settlement - PrimoHoagies Data Breach 

Notice ID: PMH10111 

Confirmation Code: 4545646 

COURT APPROVED LEGAL NOTICE 

If your Payment Card information was used to make an on line order with PrimoHoagies 

between July 15, 2019 and February 18, 2020, your rights may be affected by a pend ing 

class action settlement and you may be entitled to a portion of the settlement fund . 

This Summary Notice is to alert you to a proposed Settlement with Defendant PrimoHoagies 

Franchising, Inc. d/b/a PrimoHoagies ("Defendant" or "PrimoHoagies") in a pending class action 

(the "Action") captioned Hozza v. PrimoHoagies Franchising, Inc. d/b/a PrimoHoagies, Case No. 

1 :20-cv-04966 (D.N.J.). This Settlement is not an admission by PrimoHoagies of wrongdoing or 

an indication that any law was violated, and no Court has made such a determination. 

More information about this case (including the meanings of the capitalized terms used in this 

Summary Notice) is available in the detailed Notice of Proposed Class Action Settlement, March 

22, 2023 Fairness Hearing Thereon, and Class Members' Rights and the Settlement Agreement, 

which are available at www.hoagiesettlement.com. You may also call toll-free 1-(877)-844-8211 . 

What is this about? 

This Action arises out of a th ird-party, external criminal cyberattack incident that PrimoHoagies 

disclosed on April 17, 2020, which targeted PrimoHoagies' online payment platform between July 

15, 2019 and February 18, 2020 (the "Data Breach"). Plaintiff alleges that the Data Breach 

caused consumers' information, including addresses, Payment Card numbers, expiration dates, 

and security codes, to be improperly exposed. 

PrimoHoagies denies any wrongdoing and that it violated any law. PrimoHoagies further 

maintains that it has good and meritorious defenses to Plaintiff's claims and would prevail if the 

case were to proceed. Nevertheless, to avoid further expense, inconvenience, and distraction of 

burdensome and protracted litigation, PrimoHoagies has agreed to settle the claims in this 

lawsuit. 
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Who is a member of the Settlement Class? 

Subject to certain exceptions, the proposed Settlement Class consists of all Persons in the United 

States whose Payment Card information was used to make an online 

order with PrimoHoagies during the Data Breach that PrimoHoagies made public on April 17, 

2020. 

What does the Settlement provide? 

Subject to the terms of the Settlement Agreement and the Court's approval, each Class Member 

may be entitled to receive one or more of the following Settlement Relief: (1) credit monitoring 

services for one year; (2) reimbursement of up to 

$120.00 for certain documented unreimbursed out-of-pocket costs and expenses incurred as a 

result of or after a fraudulent charge on a Payment Card, after that Payment Card was used at 

PrimoHoagies; and/or (3) $7.50 for lost time and effort expended as a result of a documented 

fraudulent charge incurred on a Payment Card, after that Payment Card was used at 

PrimoHoagies. 

May receive a benefit from the Settlement and what are my rights? 

If you are a Class Member and submit a valid and timely Claim Form, with any required supporting 

documentation, you may be eligible to receive the Settlement Relief. Claim Forms must be 

postmarked by November 24, 2022 or submitted online at www.hoagiesettlement.com on or 

before 11 :59 p.m. Eastern time on November 24, 2022. If you remain in the Settlement Class, 

you will release certain legal rights against PrimoHoagies relating to the Data Breach, even if you 

do not file a Claim Form. 

If you remain in the Settlement Class, you may also object to the proposed Settlement, Class 

Counsel's request for attorneys' fees, payment of litigation costs and expenses, and Plaintiffs' 

Incentive Award. If you want to object, you must do so by November 24, 2022. If you do not want 

to remain in the Settlement Class, you must opt out by November 24, 2022. More information 

regarding your rights is available at www.hoaqiesettlement.com. 

Who represents you? 

The Court appointed Christian Levis, Anthony M. Christina and Amanda G. Fiorilla of Lowey 

Dannenberg, P.C., 44 South Broadway, Suite 1100, White Plains, NY 10601 as Class Counsel 

to represent the Settlement Class. Class Counsel will ask the Court for an award for attorneys' 

fees and expenses of $111,495.09, and $1,000 for an Incentive Award to the named Plaintiff, to 

be paid by PrimoHoagies, on account of the work they performed in this Action for the benefit of 
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the Settlement Class. 

If you want to be represented by your own lawyer, you may hire one at your own expense. 

When is the Fairness Hearing? 

The Court will hold the Fairness Hearing on March 22, 2023 at 10:00am, at the U.S. District 

Court for the District of New Jersey, Mitchell H. Cohen Building & U.S. Courthouse, 4th & Cooper 

Streets, Courtroom 3D, Camden, NJ 08101 to consider whether to finally approve the proposed 

Settlement, the application for attorneys' fees and expenses, and the application for an Incentive 

Award for the named Plaintiff. You or your lawyer may ask to appear and speak at the hearing at 

your own expense, but you do not have to. Any changes to the time and place of the Fairness 

Hearing, or other deadlines, will be posted to www.hoagiesettlement.com as soon as is 

practicable. 

For more information, visit www.hoagiesettlement.com or call toll-free 

1 (877) 844-8211 . 

**** Please do not call the Court or the Clerk of the Court for information about the 

Settlement. **** 

Unsubscribe 
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LEGAL NOTICE 

You may be a class member in a 
proposed class action settlement if 

your Payment Card information was 
used to make an online order with 

PrimoHoagies between July 15, 2019 
and February 18, 2020. 

This is a Court-approved legal notice. 
This is not an advertisement. 

This notice is only a summary. You can 
find the full Class Notice, along with a full 

description of the proposed Settlement, 
related Court Documents, dntes and forms, 

and additional information on how 
Settling Class Members can exclude 

themselves from the Settlement or object 
to it at www.hoagiesettlenumt.com or 

by calling 1(877)-844-8211. 

DONOTCONTACTTHECOURTOR 
DEFENDANT. 

PrimoHoagies Data Breach Settlement 
Settlement Administrator 
1650 Arch Street, Ste 2210 
Philadelphia, PA 19103 
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A proposed Settlement has been given preliminary approval in the class action lawsuit Hou.a v. PrirrwHoagies Franchising, Inc. dlb/a 
PrimoHoagies, U.S. District Court for the District of New Jersey, Case No. l :20-cv-04966. The case is against PrimoHoagies Franchising, Inc. 
d/b/a PrimoHoagies ("PrimoHoagies" or "Defendant"), concerning the third-party, external criminal cyberattack incident that PrimoHoagies 
disclosed on April 17, 2020, which targeted PrimoHoagies' online payment platform between July 15, 2019 and February 18, 2020 (the "Data 
Breach"). Defendant denies all of Plaintiff's claims and deny that they did anything wrong. This Settlement was entered into to avoid the expense 
and uncertainty of further litigation and is not an admission of any liability. 

Who js a member of the Settlement Class? With exceptions, you may be eligible if your Payment Card information was used to make an online 
order with PrimoHoagies between July 15, 2019 and February 18, 2020. 

What does the Settlement provide? Subject to the terms of the Settlement Agreement and the Court's approval, each Settling Class Member 
may be entitled to receive one or more of the following Settlement Relief: (1) credit monitoring services for one year; (2) reimbursement of 
up to $120.00 for certain documented unreimbursed out-of-pocket costs and expenses incurred as a result of or after a fraudulent charge on a 
Payment Card, after that Payment Card was used at PrimoHoagies; and/or (3) $7.50 for lost time and effort expended as a result of a documented 
fraudulent charge incurred on a Payment Card, after that Payment Card was used at PrimoHoagies. PrimoHoagies also agreed to pay the costs of 
administering this Settlement, and if approved by the Court, up to $111,495.09 for Court-approved attorneys' fees and litigation expenses and up 
to $1,000 for an Incentive Award to the named Plaintiff. In exchange, Settling Class Members will release and be enjoined from prosecuting the 
Released Claims against the Released Parties, as detailed in the Settlement Agreement. 

How do I receive a benefit from the Settlement? If you are a member of the Settlement Class and do not opt out, you may be eligible to receive 
Settlement Relief if you submit a complete Proof of Claim and Release to the Settlement Administrator. To qualify for Out-of-Pocket Cost 
Reimbursement and/or Lost Time and Effort Reimbursement, you must also provide certain supporting documentation along with the Proof of 
Claim and Release. The Proof of Claim and Release must be postmarked by November 24, 2022 or submitted online at www.hoagiesettlement. 
com on or before 11 :59 p.m. Eastern time on November 24, 2022. 

Your other options. If you do not want to take part in the proposed Settlement, you must opt out by November 24, 2022. If you want to object to 
the proposed Settlement, Class Counsel's request for attorneys' fees and expenses, and Plaintiff's Incentive Award, you must do so by November 
24, 2022. 

The Court's hearing. The Court will hold a Fairness Hearing on March 22, 2023 at the U.S. District Court for the District of New Jersey, 
Mitchell H. Cohen Building & U.S. Courthouse, 4th & Cooper Streets, Camden, NJ 08101, to decide whether to approve the Settlement. The 
Fairness Hearing may be moved to a different date or time without notice to you. Given the current COVID-19 situation, the Fairness Hearing may 
be conducted remotely. Although you do not need to attend, if you plan to do so, you should check the Settlement Website before making travel 
plans. At the Fairness Hearing, the Court will consider whether the Settlement is fair, reasonable, and adequate, consider any timely objections, 
and may consider Class Counsel's request for attorneys' fees and expenses, and the request for any Incentive Award. 

Do I have a lawyer in the case? The Court has appointed the following Class Counsel to represent the Settlement Class in this Lawsuit: Lowey 
Dannenberg, P.C., 44 South Broadway, Suite 1100, White Plains, NY 10601. 

For more information visit www.hoagjesettiement.com or call 1-(877) 844-8211. 
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Settlement Administrator Angeion Group announces Proposed Settlement in 
PrimoHoagies Class Action 

You may be a class member in a proposed class action settlement if your Payment Card 
information was used to make an online order with PrimoHoagies between July 15, 2019 and 

February 18, 2020. 

This is a Court-approved legal notice. This is not an advertisement 

PHILADELPHIA, PA, AUGUST 26, 2022 - A settlement has been reached with PrimoHoagies 
Franchising, Inc. d/b/a PrimoHoagies ("PrimoHoagies") in a class action lawsuit stemming from 
an external criminal cyberattack which targeted PrimoHoagies' online payment platform between 
July 15, 2019 and February 18, 2020. PrimoHoagies made the cyberattack public on April 17, 
2020. The pending class action was filed in the United States District Court for the District of New 
Jersey and is captioned Hozza v. PrimoHoagies Franchising, Inc. dlbla PrimoHoagies, Case No. 
1 :20-cv-04966 (D.N.J.). 

PrimoHoagies denies any wrongdoing and that it violated any law. PrimoHoagies further maintains 
that it has good and meritorious defenses to Plaintiffs claims and would prevail if the case were 
to proceed. Nevertheless, to avoid further expense, inconvenience, and distraction of burdensome 
and protracted litigation, the parties have agreed to settle the claims in the lawsuit. 

Under the terms of the agreement, subject to certain exceptions, the proposed settlement class 
consists of all persons in the United States whose payment card information was used to make an 
online order with PrimoHoagies during the data breach that PrimoHoagies made public on April 
17, 2020. Each proposed class member may be entitled to receive credit monitoring services for 
one year; and/or reimbursement for certain unreimbursed out-of-pocket costs and expenses and/or 
for lost time and effort, subject to limitations and documentation requirements. 

The District Court has appointed Christian Levis, Anthony M. Christina and Amanda G. Fiorilla 
of Lowey Dannenberg, P.C., 44 South Broadway, Suite 1100, White Plains, NY 10601, as class 
counsel to represent the settlement class. 

The court will conduct a Final Approval Hearing on March 22, 2023 to determine whether to grant 
final approval of the settlement. 

Media Contact: 
Angeion Group 
Shiri Lasman 

More information about the lawsuit and settlement can be 
found at www.hoagiesettlement.com. 

Associate, Communications 
(215)563-4116 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF NEW JERSEY 

Hozza v. Primohoagies Franchising, Inc. d/b/a Primohoagies 
Case No. 1:20-cv-04966 

 
NOTICE OF PROPOSED CLASS ACTION SETTLEMENT, MARCH 22, 2023 

FAIRNESS HEARING THEREON AND CLASS MEMBERS’ RIGHTS 
 

This Notice of Proposed Class Action Settlement, March 22, 2023 Fairness 
Hearing Thereon and Class Members’ Rights (“Notice”) is given pursuant 
to Rule 23 of the Federal Rules of Civil Procedure and an Order of the 
United States District Court for the District of New Jersey (the “Court”). It 
is not junk mail, an advertisement, or a solicitation from a lawyer. You have 
not been sued. 

PLEASE READ THIS ENTIRE NOTICE CAREFULLY. YOUR RIGHTS 
MAY BE AFFECTED BY THE PROCEEDINGS IN THE ABOVE-
CAPTIONED ACTION (“ACTION”). THIS NOTICE ADVISES YOU OF 
YOUR RIGHTS AND OPTIONS WITH RESPECT TO THIS ACTION, 
INCLUDING WHAT YOU MUST DO IF YOU WISH TO SHARE IN THE 
PROCEEDS OF THE SETTLEMENT. TO CLAIM YOUR SHARE OF THE 
SETTLEMENT, YOU MUST ELECTRONICALLY SUBMIT YOUR PROOF 
OF CLAIM AND RELEASE FORM (“CLAIM FORM”) ON OR BEFORE 
NOVEMBER 25, 2022 OR MAIL YOUR CLAIM FORM TO THE ADDRESS 
IN QUESTION 11 SO THAT IT IS POSTMARKED NO LATER THAN 
NOVEMBER 25, 2022. 

TO: ALL PERSONS IN THE UNITED STATES WHOSE PAYMENT CARD 
INFORMATION WAS USED TO MAKE AN ONLINE ORDER WITH 
PRIMOHOAGIES BETWEEN JULY 15, 2019 AND FEBRUARY 18, 2020. 

The purpose of this Notice is to inform you of a proposed settlement in this Action 
(the “Settlement”) with Defendant PrimoHoagies Franchising, Inc. d/b/a 
PrimoHoagies (“Defendant” or “PrimoHoagies”). Plaintiff entered into the 
Settlement Agreement with PrimoHoagies on March 17, 2022. 

You are receiving this Notice because your debit, credit, charge, prepaid, ATM, or 
point of sale (“POS”) card (collectively, “Payment Card”) information may have 
been accessed during a third-party, external criminal cyberattack incident that 
PrimoHoagies disclosed on April 17, 2020, which targeted PrimoHoagies’ online 
payment platform between July 15, 2019 and February 18, 2020 (the “Data Breach 
Period”). 
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Please do not contact the Court regarding this Notice. Inquiries concerning this 
Notice, the Claim Form, or any other questions by Class Members should be directed 
to: 

 
PrimoHoagies Data Breach Class Action Settlement 

 c/o Settlement Administrator 
1650 Arch Street, Suite 2210 

Philadelphia, PA 19103 
Tel: (877) 844-8211 

Email: info@hoagiesettlement.com 
Website: www.hoagiesettlement.com 

 
The Court has preliminarily approved the Settlement with PrimoHoagies. To resolve 
all Released Claims against all Released Parties, PrimoHoagies has agreed to 
provide Class Members certain Settlement Relief. Class Members who submit a 
valid Claim Form may be entitled to one or more of the following Settlement Relief: 
(1) credit monitoring services for one (1) year (valued at $119.40/year); (2) 
reimbursement of up to $120.00 for certain documented out-of-pocket charges 
expenses incurred as a result of or after a fraudulent charge on a Payment Card, after 
that Payment Card was used at PrimoHoagies; and/or (3) reimbursement of $7.50 for 
lost time and effort expended as a result of a documented fraudulent charge incurred 
on a Payment Card after that Payment Card was used at PrimoHoagies. Class 
Members that do not opt out of the Settlement will release their claims against 
PrimoHoagies in the Action. 

 
The following table contains a summary of your rights and options regarding the 
Settlement. More detailed information about your rights and options can be found 
in the Settlement Agreement, which is available at www.hoagiesettlement.com (the 
“Settlement Website”). 

 
YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

 

SUBMIT A CLAIM 
FORM 

The only way to receive Settlement Relief (see question 
10) is to complete and submit a timely and valid Claim 
Form electronically by no later than November 25, 2022, 
or to mail your Claim Form so that it is postmarked no 
later than November 25, 2022. See question 11. 

Case 1:20-cv-04966-RMB-MJS   Document 60   Filed 11/10/22   Page 21 of 49 PageID: 683



3  

 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT 

 
REQUEST TO BE 

EXCLUDED FROM 
THE SETTLEMENT 

If you wish to exclude yourself from the Settlement, you 
must submit a written request by November 25, 2022. 
If you exclude yourself, you will not be bound by the 
Settlement, if approved, or the Settlement release, and 
you will not be eligible for any Settlement Relief. See 
questions 16 - 20. 

 

OBJECT TO THE 
SETTLEMENT 

If you wish to object to the Settlement, you must file a 
written objection with the Court and serve copies on 
Plaintiff’s Counsel and PrimoHoagies’ Counsel by 
November 25, 2022. You must be and remain a 
Settlement Class Member to object. See questions 21 
and 22. 

 

GO TO THE 
FAIRNESS 
HEARING 

You may ask the Court for permission to speak about 
the Settlement at the Fairness Hearing by including such 
a request in your written objection, which you must file 
with the Court and serve on Plaintiff’s Counsel and 
PrimoHoagies’ Counsel by November 25, 2022. The 
Fairness Hearing is scheduled for March 22, 2023. See 
questions 25 - 27. 

APPEAR THROUGH 
AN ATTORNEY 

You may enter an appearance through your own counsel 
at your own expense. See question 27. 

 
 
 

DO NOTHING 

If you do nothing in connection with this Settlement, 
you will not receive credit monitoring services or 
reimbursement for out-of-pocket charges expenses or 
for lost time and effort expended and you will be bound 
by past and any future Court rulings, including rulings on 
the Settlement, if approved, and the Settlement release. 
See question 15. 

 
These rights and options, and the deadlines to exercise them are explained in this 
Notice. The capitalized terms used in this Notice are explained or defined below or 
in the Settlement Agreement, which is available on the Settlement Website, 
www.hoagiesettlement.com. 
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The Court appointed Christian Levis, Anthony M. Christina, and Amanda G. Fiorilla 
of Lowey Dannenberg, P.C., 44 South Broadway, Suite 1100, White Plains, NY 
10601 as Class Counsel to represent you and the Settlement Class in this Action. If 
you want to be represented by your own lawyer, you may hire one at your own 
expense. Please regularly visit the Settlement Website www.hoagiesettlement.com 
for updates relating to the Settlement. 
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WHAT THIS NOTICE CONTAINS 
 
 

BASIC INFORMATION ......................................................................................... 7 

1. What Is A Class Action Lawsuit?................................................................. 7 

2. Why Did I Get This Notice? .......................................................................... 7 

3. What Are The Definitions Used In This Notice? .......................................... 7 

4. What Is This Action About? .......................................................................... 8 

5. What Is The History Of This Action? ........................................................... 9 

6. Why Is There A Settlement? ....................................................................... 10 

WHO IS PART OF THE SETTLEMENT .............................................................. 10 

7. How Do I Know If I Am A Class Member? .............................................. 10 

8. Are There Exceptions To Being Included In The Settlement Class? ......... 11 

9. I’m Still Not Sure If I Am Included. .......................................................... 11 

THE SETTLEMENT RELIEF ............................................................................ 11 

10. What Does The Settlement Provide? .......................................................... 11 

11. How Will I Get My Settlement Relief? ...................................................... 13 

12. When Will I Receive My Settlement Relief? ............................................. 14 

13. What Do I Have To Do After I Submit A Claim Form? ............................ 14 

14. What Am I Giving Up To Receive My Settlement Relief? ........................ 15 

15. What If I Do Nothing? ................................................................................ 16 

EXCLUDING YOURSELF FROM THE SETTLEMENT .............................. 16 

16. What If I Do Not Want to be in the Settlement Class? .............................. 16 

17. How Do I Exclude Myself? ........................................................................ 17 

18. If I Do Not Exclude Myself, Can I Sue PrimoHoagies for the Same Thing   
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19. If I Exclude Myself, Can I Receive Any Settlement Benefits From The 
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20. If I Exclude Myself From The Settlement, Can I Still Object? .................. 18 
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24. How Will The Lawyers Be Paid? ............................................................... 20 

THE COURT’S FAIRNESS HEARING ............................................................ 21 
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BASIC INFORMATION 

1. What Is A Class Action Lawsuit? 

A class action is a lawsuit in which one or more representative plaintiffs (in this case, 
Plaintiff) bring a lawsuit on behalf of themselves and other similarly situated persons 
(i.e., a class) who have similar claims against the defendants. The representative 
plaintiff, the court, and counsel appointed to represent the class all have a 
responsibility to make sure that the interests of all class members are adequately 
represented. 

Importantly, class members are NOT individually responsible for payment of 
attorneys’ fees or litigation expenses. In a class action, attorneys’ fees and litigation 
expenses are paid from the settlement fund, the court-awarded judgment amount, or, 
as in this case, directly by the defendants, and such payment must be approved by 
the court. If there is no recovery on behalf of the class, the attorneys do not get paid. 

When a representative plaintiff enters into a settlement with a defendant on behalf 
of a class, such as in this Settlement with PrimoHoagies, the court will require that 
the members of the class be given notice of the settlement and an opportunity to be 
heard with respect to the settlement. The court then conducts a hearing (called a 
Fairness Hearing) to determine, among other things, if the settlement is fair, 
reasonable, and adequate. 

2. Why Did I Get This Notice? 

You received this Notice because you requested it or records indicate that you may 
be a Class Member. As a potential Class Member, you have a right to know about 
the proposed Settlement with PrimoHoagies before the Court decides whether to 
approve the Settlement. 

This Notice explains the Action, the Settlement, your legal rights, what benefits are 
available, who is eligible for them, and how you can apply to receive your portion 
of the benefits if you are eligible. The purpose of this Notice is also to inform you 
of the Fairness Hearing to be held by the Court to consider the fairness, 
reasonableness, and adequacy of the Settlement, and to consider requests for awards 
of attorneys’ fees and litigation expenses, and any Incentive Award for Plaintiff. 

3. What Are The Definitions Used In This Notice? 

This Notice incorporates by reference the definitions in the Stipulation and 
Agreement of Settlement with PrimoHoagies (the “Settlement Agreement”). 
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The Settlement Agreement and the Court’s Preliminary Approval Order are posted 
on the Settlement Website. All capitalized terms used in this Notice, but not 
otherwise defined, shall have the same meanings as in the Settlement Agreement and 
the Court’s Preliminary Approval Order. 

4. What Is This Action About? 

Plaintiff brought this Action against PrimoHoagies, a company which operates a 
chain of sandwich restaurants. PrimoHoagies also has an e-commerce online 
payment platform on its website which allows customers to place orders for pickup 
or delivery from a PrimoHoagies restaurant location. This Action arises out of a 
third-party, external criminal cyberattack incident that PrimoHoagies disclosed on 
April 17, 2020, which targeted PrimoHoagies’ online payment platform between 
July 15, 2019 and February 18, 2020 (the “Data Breach”). Plaintiff alleges that the 
Data Breach caused consumers’ information, including at least names, addresses, 
Payment Card numbers, expiration dates, and security codes, to be exposed. 

The lawsuit claims that PrimoHoagies was responsible for the Data Breach, and 
asserts claims for negligence, negligence per se, breach of implied contract, and 
various consumer protection claims under the laws of Pennsylvania and New Jersey. 
The lawsuit seeks compensation for people whose information was exposed in the 
Data Breach and have been injured as a result. 

PrimoHoagies disputes Plaintiff’s allegations and denies any wrongdoing or that it 
violated any law. PrimoHoagies further maintains that it has good and meritorious 
defenses to Plaintiff’s claims and would prevail if the case were to proceed. 
Nevertheless, to avoid further expense, inconvenience, and distraction of 
burdensome and protracted litigation, PrimoHoagies has agreed to settle the claims 
in this lawsuit, and to provide certain Settlement Relief. Class Members who submit 
a valid Claim Form may be entitled to one or more of the following Settlement 
Relief: (1) credit monitoring services for one year; (2) reimbursement of up to 
$120.00 for certain documented out-of-pocket costs and expenses incurred as a result 
of or after a fraudulent charge on a Payment Card, after that Payment Card was used 
at PrimoHoagies; and/or (3) reimbursement for $7.50 for lost time and effort 
expended as a result of a documented fraudulent charge incurred on a Payment Card, 
after that Payment Card was used at PrimoHoagies. 

If the Settlement is approved, the Action will be resolved against PrimoHoagies. If 
the Settlement is not approved, the Action will continue, and Plaintiff will continue 
to pursue their claims against PrimoHoagies. 
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5. What Is The History Of This Action? 

On April 23, 2020, Plaintiff initiated this Action by filing a class action complaint 
on behalf of a class of persons allegedly harmed as a result of PrimoHoagies’ alleged 
failure to safeguard and protect its customers’ highly sensitive and personal Payment 
Card information. ECF No. 1. 

On June 4, 2020, PrimoHoagies filed a pre-motion letter setting forth its reasons the 
Court should dismiss the Complaint for lack of Article III standing and failure to 
state a claim. ECF No. 11. On June 11, 2020, Plaintiff filed a response in opposition 
to PrimoHoagies arguments seeking to dismiss this action. ECF No. 12. On June 
23, 2020 and August 6, 2020, the Court held pre-motion conferences concerning 
PrimoHoagies’ request to file a motion to dismiss this action. At the request of the 
Parties, the Court extended PrimoHoagies deadline to file its anticipated motion to 
dismiss due to ongoing settlement negotiations. 

 
Beginning in September 2020, the Parties engaged in exhaustive and hard-fought 
settlement negotiations to resolve the Action. Plaintiff and PrimoHoagies initially 
participated in settlement conferences with the now retired Hon. Joel Schneider on 
October 14, 2020, November 2, 2020, November 23, 2020, and December 21, 2020, 
presenting arguments concerning each Party’s view on liability and damages, and 
exchanging settlement proposals. The Parties continued their settlement negotiations 
with the assistance of the Hon. Matthew J. Skahill, Magistrate Judge for the District 
of New Jersey, preparing confidential settlement memoranda for Judge Skahill in 
advance of a settlement conference held on May 7, 2021. Two more settlement 
conferences were held before Judge Skahill on June 23, 2021 and August 5, 2021, 
with each additional conference focusing on resolving the remaining issues and 
barriers to a settlement. 

 
On August 9, 2021, the Parties informed the Court that a settlement in principle had 
been reached, ECF No. 39. On August 12, 2021, the Court ordered a stay of all 
proceedings through September 27, 2021 and set a deadline of September 27, 2021 
for Plaintiff to file a motion for preliminary approval of the settlement, which 
deadline was subsequently extended multiple times to February 17, 2022 by the joint 
request of the Parties. See ECF Nos. 40, 42, 44, 46. The Parties have negotiated the 
various terms of the Settlement Agreement. The negotiations over the Settlement 
terms were difficult and at times contentious as the Parties worked to implement the 
details of the agreement they had reached in principle with Judge Skahill. As a 
condition of the Settlement, PrimoHoagies provided confirmatory discovery to 
Plaintiff, including information to substantiate the size of the Settlement Class and 
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the adequacy of the relief offered by PrimoHoagies. During this time, Plaintiff also 
issued a request for proposal from certain claims administrators to determine an 
appropriate administrator for this Settlement. After a detailed review, Plaintiff and 
PrimoHoagies agreed to select Angeion Group as the Settlement Administrator. 
After several months of back-and-forth discussion regarding the Settlement terms 
and the confirmatory discovery, the Parties executed the Settlement Agreement on 
March 17, 2022. 

 
6. Why Is There A Settlement? 

Plaintiff and Plaintiff’s Counsel believe that Class Members have been damaged by 
PrimoHoagies’s conduct. PrimoHoagies denies the allegations made by Plaintiff and 
any wrongdoing, believes that it has meritorious defenses to Plaintiff’s allegations, 
and believes that Plaintiff’s claims would have been rejected prior to trial, at trial 
(had Plaintiff successfully certified a class and survived summary judgment 
motions), or on appeal. As a result, PrimoHoagies believes Plaintiff would have 
received nothing if the litigation had continued to trial. 

The Court has not decided in favor of either Plaintiff or PrimoHoagies. Instead, 
Plaintiff’s Counsel engaged in mediation with PrimoHoagies to reach a negotiated 
resolution of the Action. The Settlement allows both sides to avoid the risks and 
costs of lengthy litigation and the uncertainty of pre-trial proceedings, a trial, and 
appeals, and, if approved, will permit eligible Class Members who file timely and 
valid Claim Forms to be eligible to receive credit monitoring services and/or 
reimbursements for out-of-pocket charges and expenses and lost time and effort, 
rather than risk ultimately receiving nothing. Plaintiff and Plaintiff’s Counsel 
believe the Settlement is in the best interest of all Class Members. 

If the Settlement is approved, the Action will be resolved against PrimoHoagies. If 
the Settlement is not approved, PrimoHoagies will remain a defendant in the Action, 
and Plaintiff will continue to pursue their claims against PrimoHoagies. 

WHO IS PART OF THE SETTLEMENT 
 

7. How Do I Know If I Am A Class Member? 

In the Preliminary Approval Order, the Court preliminarily approved the following 
Settlement Class: 

 
All Persons in the United States whose Payment Card 
information was used to make an online order with 
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PrimoHoagies during the Data Breach that PrimoHoagies 
made public on April 17, 2020. 

 
Not everyone who fits this description will be a Class Member. Please see question 
8 for a discussion of exclusions from the Settlement Class. 

8. Are There Exceptions To Being Included In The Settlement Class? 

Yes. Excluded from the Settlement Class are: (i) PrimoHoagies and its employees, 
franchisees, franchisees’ employees, agents, affiliates, parents, and subsidiaries, 
whether or not named in the class action complaint in this Action; (ii) all Settlement 
Class Members who timely and validly request exclusion from the Settlement Class; 
(iii) any judge, justice, or judicial officer presiding over this matter and the members 
of their immediate families and judicial staff; and (iv) the attorneys representing the 
Parties in the Action. 

9. I’m Still Not Sure If I Am Included. 

If you are still not sure whether you are included, you can ask for help. You can call 
toll-free 1-(877)-844-8211 or visit the Settlement Website, 
www.hoagiesettlement.com for more information. 

THE SETTLEMENT RELIEF 
 

10. What Does The Settlement Provide? 

If the Settlement is approved, Class Members that submit a valid and timely Claim 
Form, together with the additional required supporting documentation (if any) 
described below, may be entitled to one or more of the following Settlement Relief: 

Credit Monitoring. Class Members may elect to receive one year of credit 
monitoring services valued at $119.40. 

Out-of-Pocket Cost Reimbursement. Class Members may be eligible for 
reimbursement of the following out-of-pocket expenses, not to exceed $120.00 per 
Class Member, that were incurred as a result of the Data Breach: 

(a) Unreimbursed fraudulent charges incurred on Payment Cards used at 
PrimoHoagies, where the fraudulent charge(s) occurred during the Data 
Breach Period or up to five (5) months after the end of the Data Breach 
Period. 
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To be eligible, a Class Member must (1) complete the appropriate 
section of the Claim Form and attest thereon that they not aware of any 
other Person submitting a claim for reimbursement of the same out-of- 
pocket costs, and that the out-of-pocket costs claimed have not been 
reimbursed; (2) submit Documentation of a Fraudulent Charge, 
including the amount of the unreimbursed charge; (3) to the extent not 
reflected in the Documentation of a Fraudulent Charge, submit 
documentation that the Class Member is/was a cardholder on or owner 
of the account for the Payment Card; and (4) submit correspondence 
from the credit card company, debit card company, or bank associated 
with the Payment Card denying reimbursement of the fraudulent 
charge. 

(b) Unreimbursed costs of purchasing credit reports, credit monitoring, and/or 
identity theft protection services after a fraudulent charge or notice of 
some suspicious activity subsequent to the use of their Payment Card at 
PrimoHoagies but before PrimoHoagies offered free credit monitoring to 
impacted customers on April 17, 2020. 

To be eligible, a Class Member must (1) complete the appropriate 
section of the Claim Form and attest thereon that they not aware of any 
other Person submitting a claim for reimbursement of the same out-of- 
pocket costs, and that the out-of-pocket costs claimed have not been 
reimbursed; (2) submit Documentation of a Fraudulent Charge; and (4) 
submit documentation of the date, cost and proof of payment of the 
credit report(s), credit monitoring and/or identity theft protection 
services. 

Lost Time and Effort Reimbursement. Class Members may be eligible for 
reimbursement in the amount of $7.50 for lost time and effort expended as a result 
of a fraudulent charge incurred on a Payment Card, after that Payment Card was 
used at PrimoHoagies during the Data Breach Period, regardless of whether that 
charge was reimbursed or not, where the charge occurred during the Data Breach 
Period or up to five (5) months after the end of the Data Breach Period. 

To be eligible, a Class Member must (1) complete the appropriate 
section of the Claim Form and attest thereon that extended time and 
effort as a result of the Data Breach; and (2) submit Documentation of 
a Fraudulent Charge. 
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Documentation of a Fraudulent Charge is documentation that shows: (1) a charge, 
(2) that was fraudulent, (3) occurring during the Data Breach Period or up to five (5) 
months after the end of the Data Breach Period, and (4) occurring after the same 
Payment Card was used during the Data Breach Period to make an online order with 
PrimoHoagies. Acceptable documentation may include, but is not limited to: (1) a 
bank statement or credit card or debit card statement, or a screen shot from a bank 
or credit or debit card account on a website or mobile app; (2) correspondence, such 
as emails, text messages, or letters, to or from the credit or debit card company or 
bank regarding the fraudulent charge; (3) phone call(s) with the credit or debit 
company or bank regarding the fraudulent charge; (4) a notice or alert from a credit 
or identify theft monitoring service, credit or debit card company or bank; and/or (5) 
other reasonable forms documentation that shows the fraudulent transaction and 
identifies that it was the same payment card used at PrimoHoagies. 

Each Class Member can only receive: (1) one (1) activation code for Credit 
Monitoring; (2) up to $120.00 for the Out-of-Pocket Cost Reimbursement; and/or 
(3) $7.50 for the Lost Time and Effort Reimbursement, regardless of the number of 
Payment Cards used to make an online order(s) with PrimoHoagies during the Data 
Breach and the number of fraudulent transactions that occurred on each Payment 
Card. 

The Settlement gives PrimoHoagies the right, but not the obligation, in its sole 
discretion to terminate the Settlement if the number of Class Members who timely 
exercise their right to request exclusion from the Settlement Class exceeds a certain 
percentage. PrimoHoagies has also agreed to separately pay for the costs associated 
with administering this Settlement, Court-approved attorneys’ fees and litigation 
expenses for Plaintiff’s Counsel not to exceed $111,495.09, and up to $1,000 for any 
Incentive Award to Plaintiff approved by the Court. 

11. How Will I Get My Settlement Relief? 

If you are a Class Member and do not exclude yourself, you are eligible to submit a 
Claim Form along with any required supporting documentation to receive one or 
more of the Settlement Relief. Claim Forms must be submitted online at the 
Settlement Website on or before 11:59 p.m. Eastern time on November 25, 2022 
OR postmarked by November 25, 2022 and mailed to: ---
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PrimoHoagies Data Breach Class Action Settlement  
c/o Settlement Administrator 

1650 Arch Street, Suite 2210 
Philadelphia, PA 19103 

If you do not timely submit a Claim Form, you will not receive any Settlement Relief 
under the Settlement. 

12. When Will I Receive My Settlement Relief? 

If you submit a complete, timely and valid Claim Form along with any required 
supporting documentation, the Settlement Administrator will distribute the 
Settlement Relief after the Court grants final approval of the Settlement. The Court 
will hold the Fairness Hearing on March 22, 2023 to decide whether to approve the 
Settlement. If the Court approves the Settlement, there may be appeals after that. It 
can sometimes take a year or more for the appellate process to conclude. 

Please be patient; status updates will be posted on the Settlement Website. 

13. What Do I Have To Do After I Submit A Claim Form? 

After you submit a Claim Form, the Settlement Administrator will evaluate your 
Claim Form and any documentation you submit to determine if the claim is timely 
and valid, including whether you have provided sufficient information and/or the 
required supporting documentation, if any, to validate your membership in the 
Settlement Class and eligibility for Settlement Relief. If the Settlement 
Administrator determines that your Claim Form is deficient or defective, it will 
contact you. If you subsequently provide information and/or the supporting 
documentation that satisfies the Settlement Administrator concerns as to the validity 
of your Claim Form, you will not have to do anything else. The Settlement 
Administrator’s determination of the validity or invalidity of any such claims shall 
be binding, subject only to Court review or agreement by the Parties’ Counsel. 
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14. What Am I Giving Up To Receive My Settlement Relief? 

Unless you exclude yourself, you remain a Class Member. That means you can’t 
sue, continue to sue, or be part of any other lawsuit relating to the Released Claims 
in this Action against PrimoHoagies. Upon the Effective Date of the Settlement, 
Plaintiff and the Releasing Parties shall release and be deemed to release and forever 
discharge and shall be forever enjoined from prosecuting the Released Claims 
against Released Parties. 

The capitalized terms used in this paragraph are defined in the Settlement 
Agreement, Preliminary Approval Order, or this Notice. For easy reference, certain 
of these terms are copied below: 

 

• “Released Parties” means PrimoHoagies Franchising, Inc. d/b/a 
PrimoHoagies, as well as any and all of their respective present or past heirs, 
executors, estates, administrators, predecessors, successors, assigns, parent 
companies, subsidiaries, licensors, licensees, associates, affiliates, 
franchisees, employers, employees, franchisees’ employees, agents, 
consultants, independent contractors, insurers, directors, managing directors, 
officers, partners, principals, members, attorneys, accountants, financial and 
other advisors, underwriters, shareholders, lenders, auditors, investment 
advisors, legal representatives, successors in interest, assigns and companies, 
firms, trusts, and corporations. 

 
• “Releasing Parties” means Plaintiff and Settling Class Members, as well as 

any and all of their respective present or past heirs, executors, estates, 
administrators, predecessors, successors, assigns, parent companies, 
subsidiaries, licensors, licensees, associates, affiliates, employers, employees, 
agents, consultants, independent contractors, insurers, directors, managing 
directors, officers, partners, principals, members, attorneys, accountants, 
financial and other advisors, underwriters, shareholders, lenders, auditors, 
investment advisors, legal representatives, successors in interest, assigns and 
companies, firms, trusts, and corporations. 

 
• “Released Claims” means any and all actual, potential, filed, known or 

unknown, fixed or contingent, claimed or unclaimed, suspected or 
unsuspected, claims, demands, liabilities, rights, causes of action, contracts or 
agreements, extracontractual claims, damages, punitive, exemplary or 
multiplied damages, expenses, costs, attorneys’ fees or obligations (including 
Unknown Claims) that have been or could be brought, whether in law or in 
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equity, accrued or unaccrued, direct, individual or representative, of every 
nature and description whatsoever, whether based on federal, state, local, 
statutory or common law or any other law, rule or regulation, against the 
Released Parties, or any of them, that arise out of or are related to any facts, 
transactions, events, matters, occurrences, acts, disclosures, statements, 
representations, omissions or failures to act regarding the Data Breach and/or 
the facts alleged in the Action. Nothing herein is intended to release any 
claims any governmental agency or governmental actor may have against 
PrimoHoagies. 

 
15. What If I Do Nothing? 

You are automatically a Settlement Class Member if you fit the Settlement Class 
description. However, if you do not submit a timely and valid Claim Form, you will 
not receive any Settlement Relief from the Settlement. You will be bound by past 
and any future Court rulings, including rulings on the Settlement and release. Unless 
you exclude yourself, you will not be able to start a lawsuit, continue with a lawsuit, 
or be a part of any other lawsuit against PrimoHoagies on the basis of the Released 
Claims. Please see question 14 for a description of the Released Claims. 

EXCLUDING YOURSELF FROM THE SETTLEMENT 
 

16. What If I Do Not Want to be in the Settlement Class? 

If you are a Class Member, but do not want to remain in the Settlement Class, and 
do not want to receive the Settlement Benefits, then you must take steps to exclude 
yourself from the Settlement. This is also sometimes referred to as “opting out” of a 
class. See question 17. 

If you act to exclude yourself from the Settlement Class of which you would 
otherwise be a member, you will be free to sue PrimoHoagies on your own and at 
your own expense for the claims being resolved by the Settlement. However, you 
not be eligible for any Settlement Relief from the Settlement, and Plaintiff’s Counsel 
will no longer represent you with respect to any claims against PrimoHoagies. 

If you want to receive the Settlement Benefits from the Settlement, do not exclude 
yourself. You must file a Claim Form in order to receive any Settlement Benefits. 
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17. How Do I Exclude Myself? 

You can exclude yourself by sending a written “Request for Exclusion.” You cannot 
exclude yourself by telephone. Your written Request for Exclusion must be emailed 
and received, or postmarked and mailed by November 25, 2022, to: 

 
PrimoHoagies Data Breach Class Action Settlement  

 c/o Settlement Administrator 
Attn: Exclusion Request 

P.O. Box 58220 
Philadelphia, PA 19101 

Email: info@hoagiesettlement.com 
 

and (a) state the name, address, telephone number, email address, and the notice ID 
or confirmation code listed on the copy of the Notice you received (if available) of 
the person or entity seeking exclusion, and in the case of entities, the name and email 
address of the appropriate contact person; (b) clearly state that such person or entity 
requests to be excluded from the Settlement Class in the Action (Hozza v. 
PrimoHoagies Franchising, Inc. d/b/a PrimoHoagies, Case No. 1:20-cv-04966 
(D.N.J.)); and (c) include the personal and original signature such person or entity 
requesting the exclusion or an authorized representative, as well as proof of 
authorization to submit the Request for Exclusion if submitted by an authorized 
representative. 

A Request for Exclusion that does not include all of the foregoing information, that 
does not contain the proper signature, that is sent to an address other than the ones 
designated above, or that is not sent within the time specified shall be invalid and 
the person(s) filing such an invalid request shall be a Class Member and shall be 
bound by the Settlement, if approved. 

If you submit both a Claim Form and a Request for Exclusion, and if you do not 
withdraw the Claim Form or the Request for Exclusion within the allotted time frame 
provided by the Settlement Administrator or prior to the deadline for filing a Request 
for Exclusion, you will be deemed to have waived and withdrawn the Request for 
Exclusion and shall be treated as a Class Member. 

All persons who submit valid and timely Requests for Exclusion in the manner set 
forth above shall have no rights under the Settlement, shall not share in the 
distribution of Settlement Benefits, and shall not be bound by the Settlement. In 
addition, such persons will not be entitled to object to the Settlement or appear at the 
Fairness Hearing. 
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18. If I Do Not Exclude Myself, Can I Sue PrimoHoagies for the 
Same Thing Later? 

No. Unless you exclude yourself from this Settlement, you give up any right to sue 
PrimoHoagies for the Released Claims that the Settlement resolves. 

19. If I Exclude Myself, Can I Receive Any Settlement Benefits From 
The Settlement? 

No. You will not receive any Settlement Benefits if you exclude yourself. 

20. If I Exclude Myself From The Settlement, Can I Still Object? 

No. If you exclude yourself, you are no longer a Class Member and may not object 
to any aspect of the Settlement. 

OBJECTING TO THE SETTLEMENT 
 

21. How Do I Tell The Court What I Think About The Settlement? 

If you are a Class Member and do not exclude yourself, you can tell the Court what 
you think about the Settlement. You can object to all or any part of the Settlement, 
the application for attorneys’ fees and reimbursement of litigation expenses, and/or 
the motion for any Incentive Award for Plaintiff. You can give reasons why you 
think the Court should approve them or not. The Court will consider your views. If 
you want to make an objection, you may enter an appearance in the Action, at your 
own expense, individually or through counsel of your own choice, by filing with the 
Clerk of United States District Court for the District of New Jersey a notice of 
appearance and your objection, and serving copies of your objection on Plaintiff’s 
Counsel and PrimoHoagies’s Counsel by November 25, 2022 to the following 
addresses: 

 

Plaintiff’s Counsel PrimoHoagies Counsel 
Christian Levis William W. Cheney 

Anthony M. Christina John D. Shea 
Amanda G. Fiorilla FREEMAN MATHIS & GARY, 

LOWEY DANNENBERG, P.C. LLP 
44 South Broadway, Suite 1100 3 Executive Campus 

White Plains, NY 10601 Suite 350 
Telephone: (914) 733-7221 Cherry Hill, New Jersey 08002 

Email: Telephone: (856) 406-1268 
primohoagiessettlement@lowey.com Email: wcheney@fmglaw.com 

 Email: jshea@fmglaw.com 
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Any Class Member who does not enter an appearance will be represented by 
Plaintiff’s Counsel. 

If you choose to object, you must file a written objection. You cannot make an 
objection by telephone or email. Your written objection must be signed by the Class 
Member (and, if applicable, signed by the Class Member’s duly authorized attorney 
or other duly authorized representative along with appropriate documentation setting 
forth such representation) and must include: (i) the name, address, telephone 
number, and email address of the person or entity objecting; (ii) the name and case 
number of the Action (Hozza v. PrimoHoagies Franchising, Inc. d/b/a 
PrimoHoagies, Case No. 1:20-cv-04966 (D.N.J.)); (iii) information, including any 
documentation, identifying you as a Settlement Class Member; (iv) a written 
statement of your objection(s), the specific legal or factual basis for the objection(s), 
and whether the objection applies only to you, a specific subset of the Settlement 
Class, or the entire Settlement Class; (v) a description of any and all evidence you 
may offer at the Fairness Hearing, including but not limited to the names, addresses, 
and expected testimony of any witnesses and all exhibits intended to be introduced 
at the Fairness Hearing; (vi) the name, address, telephone number and email address 
of all counsel representing you (if any); (vii) a statement of whether you and/or your 
counsel intend to appear at the Fairness Hearing; and (viii) a list of other cases in 
which you and/or your counsel has appeared either as an objector or counsel for an 
objector in the last five years. If you enter an appearance and desire to present 
evidence at the Fairness Hearing in support of your objection, you must also include 
in your written objection or notice of appearance the names and addresses of any 
witnesses you may call to testify, information concerning the witnesses’ expected 
testimony, and any exhibits you intend to introduce into evidence at the Fairness 
Hearing. 

If you do not timely and validly submit your objection, your views will not be 
considered by the Court or any court on appeal. Check the Settlement Website, 
www.hoagiesettlement.com for updates on important dates and deadlines relating to 
the Settlement. 

22. What Is The Difference Between Objecting And Excluding Myself? 

Objecting is telling the Court that you do not like something about the Settlement. 
You can object to the Settlement only if you remain a Class Member and do not 
exclude yourself from the Settlement. Excluding yourself from the Settlement is 
telling the Court that you do not want to be a part of the Settlement Class. If you 
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exclude yourself, you have no right to object to the Settlement because it no longer 
affects you. 

THE LAWYERS REPRESENTING YOU 
 

23. Do I Have A Lawyer In This Case? 

The Court has appointed the lawyers listed below to represent you and the Settlement 
Class in this Action: 

Christian Levis 
Anthony M. Christina 
Amanda G. Fiorilla 

LOWEY DANNENBERG, P.C. 
44 South Broadway, Suite 1100 

White Plains, NY 10601 
Telephone: (914) 733-7221 

Email: primohoagiessettlement@lowey.com 
 
 

These lawyers are called Plaintiff’s Counsel or Class Counsel. Plaintiff’s Counsel 
may apply to the Court for payment of attorneys’ fees and litigation expenses that 
will be paid by PrimoHoagies directly, separate from the Settlement Relief. You 
will not otherwise be charged for Plaintiff’s Counsel’s services. If you want to be 
represented by your own lawyer, you may hire one at your own expense. 

24. How Will The Lawyers Be Paid? 

To date, Plaintiff’s Counsel have not been paid any attorneys’ fees or reimbursed for 
any out-of-pocket costs. Any attorneys’ fees and litigation expenses will be awarded 
only as approved by the Court in amounts determined to be fair and reasonable. The 
Settlement provides that Plaintiff’s Counsel may apply to the Court for an award of 
attorneys’ fees and litigation expenses to be paid by PrimoHoagies separately from 
the Settlement Relief. Prior to the Fairness Hearing, Plaintiff’s Counsel will move 
for an award not to exceed $111,495.09 in attorneys’ fees and litigation expenses. 
Plaintiff may also seek approval from the Court for an Incentive Award not to exceed 
$1,000 to be paid by PrimoHoagies separately from the Settlement Relief. 

This is only a summary of the request for attorneys’ fees and litigation expenses. 
Any motions in support of the requests will be available for viewing on the 
Settlement Website after they are filed by November 25, 2022. If you wish to review  
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the motion papers, you may do so by viewing them at the Settlement Website, 
www.hoagiesettlement.com. 

The Court will consider the motion for attorneys’ fees and litigation expenses at or 
after the Fairness Hearing. 

THE COURT’S FAIRNESS HEARING 
 

25. When And Where Will The Court Decide Whether To Approve 
The Settlement? 

The Court will hold the Fairness Hearing on March 22, 2023, at 10:00am, at the U.S. 
District Court for the District of New Jersey, Mitchell H. Cohen Building & U.S. 
Courthouse, 4th & Cooper Streets, Courtroom 3D, Camden, NJ 08101. The Fairness 
Hearing may be moved to a different date or time without notice to you. Given the 
current COVID-19 situation, the Fairness Hearing may be conducted remotely. 
Although you do not need to attend, if you plan to do so, you should check the 
Settlement Website before making travel plans. 

At the Fairness Hearing, the Court will consider whether the Settlement is fair, 
reasonable, and adequate. The Court will also consider whether to approve the 
requests for attorneys’ fees and litigation expenses, and any Incentive Awards for 
Plaintiff. If there are any objections, the Court will consider them at this time. We 
do not know how long the Fairness Hearing will take or when the Court will make 
its decision. The Court’s decision may be appealed. 

26. Do I Have To Come To The Fairness Hearing? 

No. Plaintiff’s Counsel will answer any questions the Court may have. You are, 
however, welcome to come at your own expense. If you send an objection, you do 
not have to come to Court to talk about it. As long as you file and serve your written 
objection on time, the Court will consider it. You may also hire your own lawyer to 
attend, but you are not required to do so. 

27. May I Speak At The Fairness Hearing? 
 
You may ask the Court for permission to speak at the Fairness Hearing. If you want 
to appear at the Fairness Hearing, you may enter an appearance in the Action at your 
own expense, individually, or through counsel your own choice, by filing with the 
Clerk of Court a notice of appearance and your objection, and serving copies of your 
objection on Plaintiff’s Counsel and PrimoHoagies’s Counsel at the addresses set 
forth in in question 21, such that they are received no later than November 25, 
2022, or as the Court may otherwise direct. Any Class Member who does not enter 
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an appearance will be represented by Plaintiff’s Counsel. You cannot request to 
speak at the Fairness Hearing by telephone or email. 

GETTING MORE INFORMATION 
 

28. How Do I Get More Information? 

The Court has appointed Angeion Group as the Settlement Administrator. Among 
other things, the Settlement Administrator is responsible for providing this Notice 
of the Settlement and processing Claim Forms. 

This Notice summarizes the Settlement Agreement. More details are in the 
Settlement Agreement, which is available for your review at the Settlement Website, 
www.hoagiesettlement.com. The Settlement Website also has answers to common 
questions about the Settlement, Claim Form, and other information to help you 
determine whether you are a Class Member and whether you are eligible for a 
payment. You may also call toll-free 1-(877) 844-8211 or write to the Settlement 
Administrator at: 

 
PrimoHoagies Data Breach Class Action Settlement  

c/o Settlement Administrator 
1650 Arch Street, Suite 2210 

Philadelphia, PA 19103 
Tel: (877) 844-8211 

Email: info@hoagiesettlement.com 

If you write to the Settlement Administrator, please 
provide your current contact information to the 

Settlement Administrator at the mailing address or 
email address set forth above in the event the 

Settlement Administrator needs to contact you. 

****Please do not contact the Court or the Clerk’s Office regarding this 
Notice or for additional information.**** 

 
 
 

DATED: August 26, 2022   BY ORDER OF THE COURT 
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PRH 

 
PrimoHoagies Data Breach 
Settlement Administrator 

1650 Arch Street, Suite 2210 
Philadelphia, PA 19103 

 

Your Claim Form must be submitted 
by November 25, 2022 

 
IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF NEW JERSEY  
Hozza v. PrimoHoagies Franchising, Inc. d/b/a PrimoHoagies,  

Case No. 1:20-cv-04966  

PROOF OF CLAIM AND RELEASE  

If your debit, credit, charge, prepaid, ATM, or point of sale card (“Payment Card”) 
information was used to make an online order with PrimoHoagies during the Data Breach 
that PrimoHoagies made public on April 17, 2020, you may be eligible to receive cash 
payments and one (1) free year of credit monitoring if you submit this Proof of Claim and 
Release (the “Claim Form”) online at www.hoagiesettlement.com by 11:59 p.m. Eastern 
Time on November 25, 2022 or by mail, postmarked no later than November 25, 2022.  

Each Settling Class Member may be entitled to receive one or more of the following Settlement 
Relief: (1) one (1) year of free Credit Monitoring; (2) up to $120.00 for the Out-of-Pocket Cost  
Reimbursement; and/or (3) $7.50 for the Lost Time and Effort Reimbursement.  Each Settling  
Class Member can only submit one claim for the Settlement Relief regardless of the number of 
Payment Cards used to make an online order(s) with PrimoHoagies during the Data Breach and 
the number of fraudulent transactions that occurred on each Payment Card.  

For Claim Forms to be valid, claimants must provide all information requested under “Class 
Member Information” and the respective sections for the Settlement Relief being sought (Credit 
Monitoring, Out-of-Pocket Reimbursement and/or Lost Time and Effort Reimbursement). 
Claimants must also sign the Claim Form attestation that appears at the end of the respective 
sections for the Settlement Relief being sought and the Claim Form Verification.  

Credit Monitoring. No additional documentation is required to be eligible for Credit Monitoring. 
Settling Class Members whose Claim Forms are determined to be timely and valid who request 
Credit Monitoring will receive an activation code to begin credit monitoring that shall be sent via 
e-mail. 

Out-of-Pocket Cost Reimbursement. Class Members who submit a timely and valid Claim Form 
along with required supporting documentation, described below, are eligible for reimbursement of 
the following out-of-pocket expenses, up to $120.00 per Class Member, that were incurred as a 
result of the Data Breach:  

(a) Unreimbursed fraudulent charges incurred on Payment Cards used at PrimoHoagies, 
where the fraudulent charge(s) occurred during the Data Breach Period or up to five 
(5) months after the end of the Data Breach. 
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To be eligible, a Class Member must (1) complete the appropriate section of the Claim 
Form and attestation therein; (2) submit Documentation of a Fraudulent Charge 
(defined below), including the amount of the unreimbursed charge; (3) to the extent 
not reflected in the Documentation of a Fraudulent Charge, submit documentation that 
the Class Member is/was a cardholder on or owner of the account for the Payment 
Card; and (4) submit correspondence from the credit card company, debit card 
company, or bank associated with the Payment Card denying reimbursement of the 
fraudulent charge.  

and/or  

(b) Unreimbursed costs of purchasing credit reports, credit monitoring, and/or identity 
theft protection services after a fraudulent charge or notice of some suspicious activity 
subsequent to the use of their Payment Card at PrimoHoagies but before PrimoHoagies 
offered free credit monitoring to impacted customers on April 17, 2020. 

To be eligible, a Class Member must (1) complete the appropriate section of the Claim 
Form and attestation therein; (2) submit Documentation of a Fraudulent Charge 
(defined below); and (3) submit documentation of the date, cost and proof of payment 
of the credit report(s), credit monitoring and/or identity theft protection services. 

Lost Time and Effort Reimbursement. Class Members who submit a timely and valid Claim Form 
along with required supporting documentation, described below, are eligible for reimbursement in 
the amount of $7.50 for lost time and effort expended as a result of a fraudulent charge incurred 
on a Payment Card, after that Payment Card was used at PrimoHoagies during the Data Breach, 
regardless of whether that charge was reimbursed or not, where the charge occurred during the 
Data Breach or up to five (5) months after the end of the Data Breach Period.   

To be eligible, a Class Member must (1) complete the appropriate section of the Claim 
Form and attestation therein; and (2) submit Documentation of a Fraudulent Charge 
(defined below).  

Documentation of a Fraudulent Charge. To qualify for either or both the Lost Time and Effort 
Reimbursement and the Out-of-Pocket Cost Reimbursement components of the settlement, 
Settling Class Members must provide Documentation of a Fraudulent Charge, which is 
documentation that shows: (1) a charge, (2) that was fraudulent, (3) occurring during the Data 
Breach Period (between July 15, 2019 and February 18, 2020) or up to five (5) months after the 
end of the Data Breach Period, and (4) occurring after the same Payment Card was used during 
the Data Breach Period to make an online order with PrimoHoagies. Acceptable documentation to 
be uploaded may include:   

 Bank statement or credit card or debit card statement.  
 Screen shot from a bank or credit or debit card account on a website or mobile app.   
 Correspondence, such as emails, text messages, or letters, to or from the credit or debit 
card company or bank regarding the fraudulent charge.  
 Transcripts or recordings of phone call(s) with the credit or debit company or bank 
regarding the fraudulent charge.  
 Notice or alert from a credit or identify identity theft monitoring service, credit or debit 
card company or bank.  
 Other reasonable documentation that shows the fraudulent transaction and identifies that 
it was the same Payment Card used at PrimoHoagies.  

-
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Settling Class Members that claim Lost Time and Effort Reimbursement and/or Out-of-Pocket 
Cost Reimbursement and whose Claim Forms are determined to be timely and valid will receive 
their cash payment via an electronic payment method or by check.  Please ensure you provide a 
current, valid email address with your claim submission. If the email address you include with 
your submission becomes invalid for any reason, it is your responsibility to provide accurate 
contact information to the Settlement Administrator to receive a payment and/or the activation 
code for credit monitoring.   

Unless otherwise defined, all capitalized terms contained in this Claim Form have the same 
meaning as in the Notice of Proposed Class Action Settlement, March 22, 2023 Fairness 
Hearing Thereon and Class Members’ Rights (“Notice”) and the Stipulation and Agreement of 
Settlement between Plaintiff and PrimoHoagies, which are available at 
www.hoagiesettlement.com (the “Settlement Website”). It is important that you read the Notice. 
By signing and submitting this Claim Form, you will be certifying that you have read the Notice, 
including the terms of the Release and Covenant Not to Sue described in the Notice under the 
heading “What Am I Giving Up to Receive a Payment?” and provided for in the Settlement 
Agreement. 
 

CLASS MEMBER INFORMATION (REQUIRED) 
 

First: __________________________ Last: _______________________________  

Address: ___________________________________________________________  

City: ___________________________ State: ___________ ZIP: ______________  

Phone: ____________________________________________________________  

Email Address: ______________________________________________________  

Notice ID (from Notice): ________ Confirmation Code (from Notice): __________  

If you are making a claim for the Out-of-Pocket Cost Reimbursement and/or the Lost Time and 
Effort Reimbursement, you may elect to receive any payment to which you are entitled by digital 
payment or by check. Please select one of the following payment options. Should you wish to 
change your election after submitting your Claim Form, please contact the Settlement 
Administrator.   

  PayPal - PayPal email address: ____________________________  

  Venmo - Mobile number associated with the Venmo account: _______________________  

  Zelle - Mobile number or email address associated with the Zelle account:______________  

  Virtual Prepaid Mastercard - Email address: ________________  

  Physical Check - Payment will be mailed to the address provided above.  
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CREDIT MONITORING  

Under the Settlement, if you are a Settling Class Member, you may be eligible to receive one (1) 
year of free credit monitoring paid for by PrimoHoagies (valued at $119.40/year) through 
Identity Theft Guard Solutions, Inc. (“IDX”).    

If you wish to receive the credit monitoring, please check the box below and sign the attestation 
(if accurate).    

 I attest that I made an online purchase with my Payment Card at PrimoHoagies between 
July 15, 2019 and February 18, 2020 and request the credit monitoring provided by the 
Settlement.  

 

 

LOST TIME AND EFFORT REIMBURSEMENT  

Under the Settlement, you may be eligible to receive $7.50 for lost time and effort that you 
expended as a result of a fraudulent charge incurred on a Payment Card, after that Payment Card 
was used at PrimoHoagies, regardless of whether that charge was reimbursed or not, where the 
charge occurred during the Data Breach Period or up to five (5) months after the end of the Data 
Breach Period.    

To claim this relief, you must attach your Documentation of a Fraudulent Charge, check the 
applicable boxes below, and sign the attestation (if accurate).   

 I attest that I made an online purchase with my Payment Card at PrimoHoagies between 
July 15, 2019 and February 18, 2020.  

 I personally expended time and effort as a result of the fraudulent charge(s) incurred on 
my Payment Card, after that Payment Card was used at PrimoHoagies, where the charge 
occurred during the Data Breach Period or up to five (5) months after the end of the Data 
Breach Period.   
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OUT-OF-POCKET COST REIMBURSEMENT  

Under the Settlement, you may be eligible to receive up to $120.00 for reimbursement for the 
following types of out-of-pocket expenses that were incurred as a result of the Data Breach:  

(a) Unreimbursed fraudulent charge(s) incurred on a Payment Card(s) after the Payment 
Card(s) was (were) used at PrimoHoagies, where the charge(s) occurred during the 
Data Breach Period or up to five (5) months after the end of the Data Breach Period 
(between July 15, 2019 and February 18, 2020). 

(b) Unreimbursed costs for purchasing credit reports, credit monitoring, and/or identity 
theft protection services after a fraudulent charge or notice of some suspicious activity 
subsequent to the use of the Payment Card at PrimoHoagies but before PrimoHoagies 
offered free credit monitoring on April 17, 2020. 

Settling Class Members may submit for reimbursement under both (a) and (b), for a total out-of-
pocket cost reimbursement not to exceed $120.00. 

To claim relief under (a), you must:  

• Provide the following documentation: 

o Documentation of a Fraudulent Charge. The documentation must show the amount 
of the unreimbursed charge for which you seek reimbursement; 

o Documentation confirming that you were or are a cardholder on or owner of the 
account for the Payment Card which incurred the unreimbursed fraudulent charge 
(if this information is not reflected in your Documentation of a Fraudulent Charge); 
and 

o Correspondence from the credit card company, debit card company, or bank 

associated with the Payment Card denying reimbursement of the fraudulent charge. 

• Check the applicable boxes below: 

 I attest that I made an online purchase with my Payment Card at PrimoHoagies between 
July 15, 2019 and February 18, 2020. 

 I have an unreimbursed fraudulent charge(s) that was (were) incurred on my Payment 
Card(s) after the Payment Card(s) was (were) used at PrimoHoagies, and occurred during 
the Data Breach Period or up to five (5) months after the end of the Data Breach Period. 

 I have not submitted and am not aware of any other person submitting a claim for 
reimbursement of the same unreimbursed fraudulent charge(s). 

 I attest that the unreimbursed fraudulent charge(s) claimed have not been reimbursed. 

 I attest that I was a cardholder on or owner of the account for the Payment Card. 

To claim relief under (b), you must:  

• Provide the following documentation: 

o Documentation of a Fraudulent Charge; and 
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o Documentation of the date, cost and proof of payment of the credit report(s), credit 
monitoring and/or identity theft protection services. 

• Check the applicable boxes below: 

 I attest that I made an online purchase with my Payment Card at PrimoHoagies between 
July 15, 2019 and February 18, 2020. 

 I have unreimbursed costs from purchasing credit reports, credit monitoring, and/or 
identify theft protection services after a fraudulent charge or notice of some suspicious 
activity subsequent to the use of my Payment Card at PrimoHoagies but before 
PrimoHoagies offered free credit monitoring on April 17, 2020. 

 I have not submitted and am not aware of any other person submitting a claim for 
reimbursement of these same out-of-pocket costs. 

 I attest that these out-of-pocket costs claimed have not been reimbursed. 

If claiming under either or both (a) and (b), you must also identify the amount requested for 
reimbursement and sign the certification below.  

Total amount requested for reimbursement: $__________________  

CLAIM FORM VERIFICATION (REQUIRED) 
 

By signing below and submitting this claim form I hereby affirm under oath that:  

1. I (we) have read the Notice and Claim Form, including the descriptions of the Release 
and Covenant Not to Sue provided for in the Settlement Agreement.  

2. I (we) am (are) a Class Member and am (are) not one of the individuals or entities 
excluded from the Settlement Class.  

3. I (we) have not submitted a Request for Exclusion. 

4. I (we) have not submitted any other claim in this Action and know of no other person 
having done so on my (our) behalf.  

5. I (we) submit to the jurisdiction of the Court with respect to my (our) claim and for 
purposes of enforcing the releases set forth in any Final Judgment that may be entered in the 
Action.  

6. I (we) acknowledge that, as of the Effective Date of the Settlement, pursuant to the 
terms set forth in the Settlement Agreement, and by operation of law and the Final Judgment, I 
(we) shall be deemed to release and forever discharge and shall be forever enjoined from 
prosecuting any claims relating to the Data Breach and the Released Claims against PrimoHoagies 
and the Released Parties (as more fully defined in the Settlement Agreement and/or Final 
Judgment).  

7. If signing as an Authorized Representative on behalf of an entity, I (we) certify that I 
(we) have legal rights and authorization from the entity to file this Claim Form on the entity’s 
behalf.  

8. UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE UNITED 
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STATES OF AMERICA, I CERTIFY THAT ALL THE INFORMATION PROVIDED BY 
ME ON THIS CLAIM FORM IS TRUE, CORRECT, AND COMPLETE AND THAT THE 
DOCUMENTATION SUBMITTED IN CONNECTION WITH THIS CLAIM FORM ARE 
TRUE AND CORRECT COPIES OF WHAT THEY PURPORT TO BE.  

Date: ______________  
 
__________________________________________________________________  
Signature of Claimant (if Claimant is an individual filing)  
 
__________________________________________________________________  
Print Name of Claimant (if Claimant is an individual filing)  
 
__________________________________________________________________  
Authorized Representative Completing Claim Form (if any)  
 
__________________________________________________________________  
Print name of Authorized Representative Completing Claim Form (if any)  
 
__________________________________________________________________  
Capacity of Authorized Representative (attach documentation confirming such authorization)  
 

THIS CLAIM FORM MUST BE SUBMITTED ON THE SETTLEMENT WEBSITE NO 
LATER THAN NOVEMBER 25, 2022, OR MAILED TO THE SETTLEMENT 
ADMINISTRATOR BY PREPAID, FIRST-CLASS MAIL POSTMARKED NO LATER 
THAN NOVEMBER 25, 2022 TO:  

PrimoHoagies Data Breach Settlement 
 c/o Settlement Administrator 

1650 Arch Street, Suite 2210 
Philadelphia, PA 19103 
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I, Christian Levis, pursuant to 28 U.S.C. § 1746, hereby declare as follows: 

1. I am a Partner with the law firm of Lowey Dannenberg, P.C. 

(“Lowey”). 

2. I respectfully submit this Declaration in support of: (a) Plaintiff’s 

Motion for Final Approval of the Class Action Settlement (the “Final Approval 

Mot.”); and (b) Class Counsel’s Motion for Attorneys’ Fees and Expenses and 

Plaintiff’s Application for an Incentive Award (the “Fee and Expense Application”). 

3. The statements herein are true to the best of my personal knowledge, 

information and belief based on Lowey’s books and records and information 

received from its attorneys and staff. 

4. I have been actively involved in prosecuting and resolving this Action 

on behalf of Lowey, am familiar with its proceedings, and have personal knowledge 

of the matters set forth herein. If called upon and sworn as a witness, I am able to 

competently testify thereto. 

5. By Order dated July 13, 2022 preliminarily approving the Settlement, 

the Court appointed Lowey as Class Counsel for the Settlement Class. ECF No. 55 

at ¶ 8. 

6. Unless otherwise defined herein, all capitalized terms have the same 

meanings ascribed to them in the Stipulation and Agreement of Settlement between 

Plaintiff Edward D. Hozza, III (“Plaintiff”) and Defendant PrimoHoagies 
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Franchising, Inc. (“PrimoHoagies” or “Defendant”) (collectively the “Parties”), 

dated March 17, 2022 (the “Settlement Agreement” or “SA”), attached as Exhibit 1 

to the March 17, 2022 Declaration of Christian Levis (“Levis Prelim. Approval 

Decl.”), ECF No. 54-1. 

I. INTRODUCTION 

7. The maximum value of the Settlement is $14,687,203.29 and, if 

approved, the Settlement would fully resolve the Action. In addition to providing 

relief to the Settlement Class now, the Settlement avoids the substantial risk, 

expense, and delay of taking this Action to trial, including the risk that the Settlement 

Class would recover less at trial, or nothing at all, after additional years of litigation. 

8. The Settlement was the product of arm’s length negotiations among 

experienced counsel and involved four status and settlement conferences with the 

Honorable Joel Schneider, U.S.M.J. (D.N.J.) and three separate settlement 

conferences with the Honorable Matthew J. Skahill, U.S.M.J. (D.N.J.). 

9. Both Plaintiff and Class Counsel had a thorough understanding of the 

strengths and weaknesses of the claims asserted in the Action at the time they 

reached the Settlement. 

10. For each of these reasons, and those set forth below, Class Counsel 

believes that the Settlement constitutes an excellent result for the Settlement Class 

in light of the substantial litigation risks, and that it should be approved by the Court. 

Case 1:20-cv-04966-RMB-MJS   Document 61   Filed 11/10/22   Page 3 of 27 PageID: 714



 

3 
 

11. As to the Fee and Expense Application, the Class Notice informed the 

Settlement Class that Class Counsel would apply for an award of attorneys’ fees and 

litigation expenses of no more than $111,495.09. The Class Notice also advised the 

Class that the named Plaintiff may seek an Incentive Award, limited to $1,000.00. 

12. Consistent with the Class Notice, Class Counsel now moves for an 

award of $3,013.52 for payment of expenses they incurred in prosecuting the Action 

and $108,481.57 as attorneys’ fees, which represents a multiplier of 0.24 on Class 

Counsel’s lodestar in the case from case inception (April 17, 2020) through October 

31, 2022. Unless otherwise stated, this Declaration focuses on the same period. 

13. Class Counsel believes the requested attorneys’ fee award sought in the 

Fee and Expense Application is reasonable based on Class Counsel’s efforts, the risk 

it undertook, and the results it achieved. The requested payment for litigation 

expenses should similarly be approved because the expenses were reasonably and 

necessarily incurred in the prosecution of the Action. 

14. Further, the requested Incentive Award is appropriate and reasonable in 

light of Plaintiff’s efforts in the Action and is consistent with precedent within this 

Circuit and in other consumer data breach cases. 

15. This Declaration is organized as follows: (a) Section II provides an 

overview of Class Counsel’s efforts to: (i) investigate the Data Breach, (ii) develop 

Plaintiff’s Complaint, (iii) respond to Defendant’s Pre-Motion Conference Letter 
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and prepare for the Court’s Pre-Motion Conferences on June 23, August 6, and 

September 9, 2020, (iv) review documents exchanged and produced in the Action, 

and (v) engage in settlement negotiations; (b) Section III describes the settlement 

conferences and negotiations aided by Magistrate Judge Skahill that led to the 

Settlement; (c) Section IV details Plaintiff’s efforts in the Action; and (d) Section V 

sets forth Class Counsel’s total hours invested in prosecuting the Action along with 

the related lodestar, and the litigation expenses incurred in furtherance of the Action. 

II. CASE DEVELOPMENT, INITIAL PLEADINGS, AND PRE-

MOTION CONFERENCES 

A. Initial Case Investigation 

16. PrimoHoagies is the parent franchisor of a chain of approximately 97 

casual sandwich restaurants.  

17. In addition to its stores, PrimoHoagies has an e-commerce online 

payment platform allowing customers to place orders for pickup or delivery from a 

PrimoHoagies restaurant location.  

18. On April 17, 2020, PrimoHoagies publicly announced that, on or about 

February 18, 2020, it had discovered that its online payment platform was 

compromised (the “Data Breach” or the “Incident”). PrimoHoagies also emailed 

potentially affected individuals, including Plaintiff, to notify them of the Data 

Breach (the “Incident Notice”).  
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19. According to the Incident Notice, PrimoHoagies conducted an 

investigation to identify the scope of the Data Breach, which found that malware 

installed on its systems by unauthorized third parties may have been used to acquire 

customers’ Payment Card information, including names, addresses, payment card 

numbers, expiration dates, and security codes, from transactions made using its 

online payment platform between July 15, 2019 and February 18, 2020 (the “Data 

Breach Period”).  

20. Following this news, Lowey began investigating the Data Breach by 

researching the factual circumstances surrounding the Data Breach as well as the 

potential legal claims involving PrimoHoagies. In the days following, Lowey spoke 

to Plaintiff who believed he was affected by the Data Breach. Throughout the course 

of the litigation, Lowey also spoke to other individuals who believed they were 

affected by the Data Breach. 

B. Pleadings Development, Pre-Motion Conferences, and Document 

Production, Settlement Conferences & Negotiations 

21. On April 23, 2020, Plaintiff filed a putative class action complaint 

against PrimoHoagies (the “Complaint”). ECF No. 1. 

22. The Complaint alleged, among other things, that PrimoHoagies acted 

unlawfully by, inter alia, failing to safeguard and protect its customers’ highly 

sensitive and personal information in violation of the Pennsylvania Unfair Trade 
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Practices and Consumer Protection Law, 73 P.S. § 201-1, et seq.; the New Jersey 

Consumer Fraud Act, N.J.S.A. § 56:8-2, et seq.; and state common law.  

23. On May 29, 2020, PrimoHoagies filed their motion to dismiss 

Plaintiff’s Complaint under FED. R. CIV. P. 12(b)(1) and 12(b)(6). ECF No. 5. 

24. On June 3, 2020, Plaintiff filed a letter requesting the Court to deny 

Defendant’s motion to dismiss for Defendant’s failure to follow Section I.A. of the 

Court’s Rules and Procedures, which requires a movant first submit a letter 

requesting a Pre-Motion Conference prior to filing a motion to dismiss. ECF No. 6. 

25. On June 4, 2020, the Court administratively terminated Defendant’s 

motion to dismiss and ordered Defendant to comply with the Court's Individual 

Rules and Procedures I.A. ECF No. 8. 

26. On June 4, 2020, PrimoHoagies filed a letter request for a Pre-Motion 

Conference to file a motion to dismiss. ECF No. 11.  

27. On June 11, 2020, Plaintiff filed a letter response in opposition to 

PrimoHoagies’ arguments seeking to dismiss this Action. ECF No. 12.  

28. The Court held an initial Pre-Motion Conference on June 23, 2020 

(ECF No. 16), at which it issued an order (the “June 23rd Order”) directing the 

Parties “to engage in some informal discovery conversations,” for purposes of 

exploring whether the Action could be settled and/or resolved. June 23, 2020 Hr’g 

Tr. at 13:21-22, ECF No. 17.  
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29. In response to the June 23rd Order, on July 10, 2020, Plaintiff requested 

documents from PrimoHoagies relating to the Data Breach.  

30. The Court held a second Pre-Motion Conference on August 6, 2020. 

ECF No. 18.  

31. At the August 6th Pre-Motion Conference, the Court extended 

PrimoHoagies’ deadline to file their motion to dismiss at the request of the Parties 

to allow for discussions regarding a potential resolution to the Action.  

32. On August 21, 2020, PrimoHoagies responded to Plaintiff’s July 10th 

document requests and produced materials relating to the investigation of the Data 

Breach.1 Class Counsel thoroughly reviewed and analyzed the documents 

PrimoHoagies produced as part of its production. The materials were consistent with 

PrimoHoagies’ claims in its public statements and the Incident Notice that 

Defendant’s online payment platform was accessed by unauthorized third parties 

who installed malicious code and exposed customers’ Payment Card data.  

33. On August 24, 2020, PrimoHoagies requested documents from 

Plaintiff.  

34. A third Pre-Motion Conference took place on September 9, 2020. At 

this conference, the Court again afforded the Parties additional time to discuss 

 
1 All materials and documents exchanged between the Parties, including in the 

context of confirmatory discovery, were subject to Federal Rule of Evidence 408 

and a confidentiality agreement between the Parties. 
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potential resolution and directed PrimoHoagies to file its motion to dismiss on or 

before October 9, 2020 if the Parties were unable to resolve this matter. ECF No. 19.  

35. On September 18, 2020, Plaintiff responded to PrimoHoagies’ August 

24th document requests. As part of this process, Plaintiff, on the instructions of Class 

Counsel, searched his email, reviewed, and produced documents related to (i) 

Payment Card statements containing his transactions at PrimoHoagies, (ii) 

correspondence with Payment Card issuer concerning an attempted fraudulent 

charge that he suffered, and (iii) correspondence with Payment Card issuer 

concerning reissuing his credit card. Class Counsel subsequently reviewed the 

documents in Plaintiff’s possession before batching and producing them to 

PrimoHoagies.  

36. The Parties continued to engage in arm’s length settlement negotiations 

through the end of 2020 and throughout 2021.  

37. As settlement negotiations between the Parties remained ongoing, on 

October 8, 2020, PrimoHoagies filed a request to move the time to respond to the 

Complaint to November 9, 2020, which the Court subsequently granted. ECF Nos. 

20-21. Subsequent requests for extension for PrimoHoagies to file its motion to 

dismiss were made on November 6, 2020 (ECF No. 26) and December 7, 2020 (ECF 

No. 29), which the Court granted. ECF Nos. 27, 30.  
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38. During this time, Plaintiff and PrimoHoagies participated in multiple 

status and settlement conferences with the Honorable Joel Schneider, U.S. 

Magistrate Judge (D.N.J.) on October 14, November 2, November 23, and December 

21, 2020. ECF Nos. 23, 25, 30. The status and settlement conferences did not result 

in an agreement. 

39. In January 2021, Magistrate Judge Schneider retired, and the Parties 

continued settlement negotiations on their own for several weeks. These negotiations 

were difficult and resulted in the Parties reaching an impasse on certain issues.  

III. SETTLEMENT CONFERENCES & NEGOTIATIONS 

40. On March 15, 2021, the Honorable Matthew J. Skahill, U.S. Magistrate 

Judge (D.N.J.) was assigned to the case, and the Parties revisited the potential 

resolution of the case with Magistrate Judge Skahill on April 6, 2021. ECF No. 34. 

In connection with these negotiations, the Parties agreed to submit confidential 

settlement memoranda to Magistrate Judge Skahill in preparation for a May 7, 2021 

settlement conference. Id. The Parties’ confidential settlement memoranda and 

exhibits discussed each Party’s views on the case, including liability and damages, 

along with any other issues they viewed as necessary in reaching a settlement.  

41. The Parties made significant progress in their first meeting with 

Magistrate Judge Skahill on May 7, 2021. However, as several issues remained 

outstanding, the Parties agreed to reconvene later to continue negotiations. 
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Accordingly, two additional settlement conferences were held on June 23, 2021 and 

August 5, 2021. ECF Nos. 35, 37. Prior to each conference, the Parties submitted 

confidential settlement memoranda focusing on the issues for discussion at each 

conference. Id. The settlement discussions before and during the subsequent 

settlement conferences continued to be productive, and during the final settlement 

conference on August 5, 2021, the Parties’ discussions with Magistrate Judge Skahill 

culminated in a framework for a settlement in principle, subject to preparing a formal 

settlement agreement and obtaining approval of the Court.  

42. During the several months between the last settlement conference with 

Magistrate Judge Skahill on August 5, 2021 and the execution of the Settlement 

Agreement, the Parties negotiated the terms of the Settlement Agreement and the 

details of the Notice Plan, and selected the settlement administrator. The 

negotiations of the Settlement terms were difficult and at times contentious and took 

more than six months. The Parties worked through various issues and resolved 

disputes concerning particular terms to finalize the agreement they had reached in 

principle with Magistrate Judge Skahill’s supervision. 

43. As part of the negotiations (and as a condition of the Settlement), 

PrimoHoagies agreed to provide certain confirmatory discovery to Class Counsel. 

The confirmatory discovery provided by PrimoHoagies included financial 

information about PrimoHoagies, investigatory and remediation efforts that 
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PrimoHoagies took after the Data Breach, data regarding the approximate number 

of Payment Cards exposed in the Data Breach, and the number of names, addresses, 

and email accounts to which the Payment Cards were linked. This information was 

necessary to substantiate the size of the Settlement Class, assess the adequacy of the 

relief offered by PrimoHoagies, evaluate PrimoHoagies’ representations concerning 

its financial condition, and to ultimately determine whether the proposed Settlement 

was fair, reasonable and adequate.  

44. PrimoHoagies provided this confirmatory discovery over several weeks 

while the Parties continued to work on the Settlement Agreement. Upon review, 

Class Counsel determined that the information was consistent with the information 

that had been publicly revealed, reflected in discovery, and/or proffered by counsel 

during the course of the litigation and settlement negotiations. Based on this 

information and their experience, Class Counsel determined that the Settlement is 

fair, reasonable and adequate, and recommended that Plaintiff enter into the 

agreement.  

45. After months of negotiations regarding the Settlement terms and the 

confirmatory discovery, the Parties executed the Settlement Agreement on March 

17, 2022. ECF No. 54-1.  

46. The Settlement provides that eligible Settlement Class Members that 

file a timely and valid Claim Form may receive: (1) one year of credit monitoring 
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through Identity Theft Guard Solutions, Inc. (“IDX”) valued at $119.40; (2) up to 

$120.00 for certain out-of-pocket cost reimbursements; and (3) $7.50 for lost time 

and effort incurred as a result of a fraudulent charge. Every Class Member is eligible 

for all three forms of Settlement Relief to the extent they qualify, and such relief is 

not capped by the Settlement. As a result, if all of the 58,718 Class Members seek 

and are qualified to receive the maximum value of all three forms of Settlement 

Relief, the total value of the Settlement Relief would be $14,497,474.20 (58,718 x 

[$119.40 + $7.50 + $120.00]). 

47. These packages of benefits are reasonable relative to the risks involved 

and the Action and the expected defenses raised by PrimoHoagies regarding 

standing, damages, causation, and class certification, among other things. 

48. PrimoHoagies also agreed to pay for Class Notice and Settlement 

Administration Costs as part of the Settlement. After issuing a Request for Proposal 

from settlement administrators, the Parties selected Angeion Group (“Angeion”). 

Class Counsel worked closely with Angeion and PrimoHoagies’ counsel to develop 

the Notice Plan. The estimated cost of providing notice and administering the 

Settlement is $77,234.00 

49. The negotiated $111,495.09 attorneys’ fees and expenses and 

$1,000.00 Incentive Award amounts were arrived at with the assistance of 

Magistrate Judge Skahill, during the last of three settlement conferences. These 
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conditions were discussed and agreed to only after the Parties reached agreement on 

all other material terms of the Settlement. The Fee and Expense Application will not 

reduce any settlement benefits available to the Class. 

50. The total value of the Settlement, when considering the Settlement 

Relief, Class Notice and Settlement Administration Costs, attorneys’ fees and 

expenses, and the Incentive Award, is $14,687,203.29. 

51. Plaintiff and Class Counsel were well-informed regarding the strengths 

and weaknesses of Plaintiff’s claims before reaching the Settlement. Class Counsel 

are experienced in prosecuting class action cases, including those involving data 

breach and consumer privacy claims. See Exhibit 8 to the Levis Prelim. Approval 

Decl., ECF No. 54-8. Prior to executing the Settlement, Plaintiff also had the benefit 

of the arguments contained in PrimoHoagies’ motion to dismiss, pre-motion letter, 

and public disclosures, documents and information exchanged, post-settlement 

confirmatory discovery, and additional discussion during settlement negotiations. 

This further supplemented the information Class Counsel’s developed from their 

own investigation and analysis.  

52. Negotiations leading to the Settlement were entirely non-collusive and 

strictly conducted at arm’s length. Class Counsel was involved in all aspects of the 

settlement negotiations on behalf of Plaintiff and was well informed about the legal 

risks, factual uncertainties, potential damages, and other aspects of the strengths and 
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weaknesses of the claims against PrimoHoagies. Class Counsel also dealt with 

skilled and experienced defense counsel at PrimoHoagies, of which the lead attorney 

is a Certified Information Privacy Professional (CIPP/US), who routinely advises 

clients in connection with cyber and data security incidents as well as compliance 

with state and federal breach notification, data security, and privacy laws. Defense 

counsel frequently represents entities in connection with litigation arising out of data 

security and privacy events, including data breach class actions. 

53. The Settlement involves a structure and terms that are common in class 

action settlements, including data breach cases, and provides PrimoHoagies with a 

qualified right to terminate the Settlement in the event that the number of Settlement 

Class Members who timely exercise their right to request exclusion from the 

Settlement Class exceeds a certain percentage. Such a provision is common in large 

class action cases.  

54. Class Counsel has strong reason to believe, based on confirmatory 

discovery about the scope of the Data Breach provided during the course of the 

litigation and settlement negotiations and confirmation from the Settlement 

Administrator, that there are approximately 58,718 Class Members that fall within 

the Settlement Class definition.  

55. On March 18, 2022, Plaintiff filed a Motion for Preliminary Approval 

of the Proposed Class Action Settlement (ECF No. 52), a Memorandum of Law in 
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support (ECF No. 53), the Levis Prelim. Approval Decl. with eight exhibits (ECF 

No. 54), including the Settlement Agreement (ECF No. 54-1), a Declaration by the 

Settlement Administrator regarding the proposed notice plan (ECF No. 54-2), the 

proposed notice documents (ECF Nos. 54-3 – 54-7), Class Counsel’s resume (ECF 

No. 54-8), and a [Proposed] Order (ECF No. 52-1).  

56. On July 13, 2022, the Court preliminarily approved the Settlement as 

set forth in the Settlement Agreement, as being within the range of what may be 

found to be fair, reasonable, and adequate to the Settlement Class for the claims 

against PrimoHoagies. ECF No. 55. The Court preliminarily certified the following 

Settlement Class (id. at ¶ 4): 

All Persons in the United States whose Payment Card 

information was used to make an online order with 

PrimoHoagies during the Data  Breach that PrimoHoagies 

made public on April 17, 2020. 

 

57. That same day, the Court also approved the notice plan and scheduled 

a Fairness Hearing for March 22, 2023, at 10:00 a.m. in Courtroom 1 of the Mitchell 

H. Cohen Building & U.S. Courthouse, 4th & Cooper Streets, Camden, NJ 08101. 

Id. at ¶¶ 10, 17. 

58. Class Notice has been issued, and as of November 7, 2022, there have 

been no requests for exclusion and there are no objections. A total of 478 claims 

have been filed so far. The objection, opt-out, and claims filing deadline is November 

25, 2022. Class Counsel will update the Court with additional information about 
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Class Members’ participation as provided for in the Preliminary Approval Order. 

See ECF No. 55. 

IV. PLAINTIFF’S EFFORTS ON BEHALF OF THE CLASS 

59. Plaintiff protected the interests of Class Members by taking actions that 

resulted in a substantial benefit to the Settlement Class. Plaintiff has been in direct 

contact with Class Counsel throughout the case. Plaintiff’s efforts included, among 

other things, undergoing lengthy initial and follow-up interviews by Class Counsel 

to gather facts; searching for, culling, and producing documents regarding his 

transactions with PrimoHoagies and fraudulent activity on his accounts; reviewing 

pleadings; monitoring the overall progress of the litigation; engaging in frequent 

communications with Class Counsel; attending the October 14, 2020 status 

conference call with Magistrate Judge Schneider; giving his input on settlement 

negotiations; being on-call standby for the May 7, June 23, and August 5, 2021 

settlement conferences; answering questions and consulting with Class Counsel on 

settlement terms during the settlement conferences; and approving terms contained 

in the Settlement Agreement and reviewing the related motion documents. 

60. Plaintiff has been a model class representative. Plaintiff was aware of 

the various risks involved in this case yet commenced this Action anyway. Plaintiff 

undertook substantial direct and indirect risk as he agreed to bring this public action 

in his name, to be deposed if necessary, and to testify if there was a trial. But for 
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Plaintiff’s efforts, and his desire and willingness to litigate this case, with the 

potential risk of being dismissed at the pleadings’ stage, class certification, or 

summary judgment, the Settlement Class would have likely received nothing, as no 

other litigation was commenced. 

V. CLASS COUNSEL’S APPLICATION FOR AN AWARD OF 

ATTORNEYS’ FEES AND PAYMENT OF EXPENSES 

61. As Class Counsel’s firm resume (see ECF No. 54-8) demonstrates, its 

attorneys are skilled and accomplished litigators in the complex litigation, class 

action, and data breach and data privacy litigation fields with successful track 

records in some of the largest class actions throughout the country. 

62. Class Counsel bore the risk of litigating and funding this Action entirely 

on a contingent basis. There are numerous contingency fee cases in which counsel 

contribute hundreds of hours of service to pursue claims on behalf of a class and 

advance substantial sums of money, only to receive no compensation for their work. 

63. Notwithstanding, Class Counsel devoted substantial attorney time and 

resources to the prosecution of the Action.  

64. Set forth below in ¶¶ 65-66 is a summary reflecting the amount of time 

Lowey attorneys worked on the Action from the inception of the case on April 17, 

2020 through October 31, 2022, and the corresponding lodestar value of that work. 

Class Counsel has removed time entries for those attorneys and professional staff 

who worked less than five hours on the case.  
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65. To assist the Court in evaluating the reasonableness of the hours billed 

by Class Counsel, Class Counsel has included tables that summarize the major tasks 

and activities of the litigation and the hours work performed by each attorney 

associated with those tasks and activities. The aggregate hours were spent on tasks 

that were necessary to the overall litigation, settlement, and administration of this 

case.  

Initial Case Investigation and Complaint Filing 

 

Summary of Major Tasks Performed 

(April 17, 2020 – April 28, 2020) 

 

Prior to the filing of this action, Class Counsel thoroughly researched and 

investigated the facts and legal claims relating to the Data Breach, including 

speaking to Plaintiff. Incorporating Class Counsel’s research, Class Counsel 

drafted the Complaint. After Plaintiff’s review, Class Counsel filed the Complaint. 

Class Counsel then served the Complaint and Summons on PrimoHoagies. 

 

The hours and lodestar billed by Class Counsel to undertake and complete this 

work is summarized in the table below. 

 

Biller (Rate)  

(Position / Law School 

Graduation Date)  

Hours Lodestar 

Christian Levis ($1,015) 

(Partner / 2012) 

3.8 $3,857.00 

Anthony M. Christina ($520) 

(Associate / 2016) 

13.1 $6,812.00 

Amanda G. Fiorilla ($485) 

(Associate / 2018) 

12.5 $6,062.50 

   

TOTAL 29.4 $16,731.50 
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Pre-Motion Conferences, Settlement Negotiation, and Discovery 

 

Summary of Major Tasks Performed 

(May 7, 2020 – January 19, 2021) 

 

After filing the Complaint, Class Counsel engaged in letter-motion practice 

concerning the Court’s Pre-Motion Conference Letter process and responded to 

PrimoHoagies’ Pre-Motion Conference Letter. Class Counsel also reviewed the 

defenses raised in PrimoHoagies’ motion to dismiss.  

 

Class Counsel prepared for, attended, and presented at the initial Court’s Pre-

Motion Conference on June 23, and subsequent conferences on August 6 and 

September 9, 2020, during which case updates were provided and information was 

exchanged with the Court.  

 

Following direction from the Court during its June 23, 2020 Pre-Motion 

Conference “to engage in some informal discovery conversations,” for purposes 

of exploring whether the Action could be settled and/or resolved, Class Counsel 

engaged with PrimoHoagies to conduct discovery. 

 

Class Counsel drafted discovery requests and on July 10, 2020, Class Counsel 

requested documents from PrimoHoagies relating to the Data Breach. On August 

21, 2020, PrimoHoagies responded to Class Counsel’s July 10 document requests 

and produced materials relating to the investigation of the Data Breach. Class 

Counsel thoroughly reviewed and analyzed the documents produced by 

PrimoHoagies. The materials were consistent with PrimoHoagies’ public 

statements and the Incident Notice that Defendant’s online payment platform was 

accessed by unauthorized third parties who installed malicious code and exposed 

customers’ Payment Card data.  

 

On August 24, 2020, PrimoHoagies served document requests on Plaintiff. As part 

of this process, Class Counsel communicated with Plaintiff and directed Plaintiff 

to search his emails and Payment Card account for relevant information. Plaintiff 

conducted a review of his accounts and produced documents to Class Counsel 

related to (i) Payment Card statements containing his transactions at 

PrimoHoagies, (ii) correspondence with his Payment Card issuer concerning an 

attempted fraudulent charge that he suffered, and (iii) correspondence with his 

Payment Card issuer concerning reissuing his credit card. Class Counsel 

subsequently reviewed the documents in Plaintiff’s possession before batching 

and producing them to PrimoHoagies on September 18, 2020. 
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Class Counsel prepared for, attended, and presented at the status and settlement 

conferences with Magistrate Judge Schneider on October 14, November 2, 

November 23, and December 21, 2020, where case updates were provided, and 

information was exchanged with the Court. The Parties also discussed the progress 

of discovery and their sentiments on potential settlement.  

 

Through the end of 2020, Class Counsel continued to engage in arm’s length 

settlement negotiations with PrimoHoagies. As part of this process, Class Counsel 

researched settlements in other consumer class data breach settlements.  

 

Throughout this stage of the litigation, Class Counsel routinely communicated 

with Plaintiff to provide him updates and receive his input. 
 

The hours billed by Class Counsel to undertake and complete this work is 

summarized in the table below. 

 

Biller (Rate)  

(Position / Law School 

Graduation Date)  

Hours Lodestar 

Christian Levis ($1,015) 

(Partner / 2012) 

70.1 $71,151.50 

Jennifer Tembeck ($650) 

(Senior Associate / 2007) 

25.5 $16,575.00 

Anthony M. Christina ($520) 

(Associate / 2016) 

72.9 $37,908.00 

Amanda G. Fiorilla ($485) 

(Associate / 2018) 

44.13 $21,403.05 

Matthew Roberts ($460) 

(Associate / 2019) 

5.7 $2,622.00 

Radhika Gupta ($430) 

(Associate / 2019) 

5.3 $2,279.00 

   

TOTAL 223.63 $151,938.55 
 

 

 

 

Case 1:20-cv-04966-RMB-MJS   Document 61   Filed 11/10/22   Page 21 of 27 PageID: 732



 

21 
 

Settlement Conferences & Negotiations 

 

Summary of Major Tasks Performed 

(January 20, 2021 – March 18, 2022) 

 

In January 2021, Magistrate Judge Schneider retired, and Class Counsel continued 

settlement negotiations with PrimoHoagies on their own for several weeks. 

Magistrate Judge Skahill was later assigned to the case. Class Counsel prepared 

for, attended, and presented at a pre-settlement conference with Magistrate Judge 

Skahill on April 6, 2021.  

 

Afterwards, a settlement conference was held on May 7, 2021. In preparation for 

the settlement conference, Class Counsel researched and drafted a settlement 

memorandum which Class Counsel submitted to Magistrate Judge Skahill that 

described the strengths of their case and proposed a settlement structure similar to 

other data breach settlements. Class Counsel attended and participated in the May 

7 settlement conference along with counsel for PrimoHoagies. While the 

settlement conference was productive, the parties were unable to reach an 

agreement.  

 

As a result, two additional settlement conferences with Magistrate Judge Skahill 

were held on June 23 and August 5, 2021, which Class Counsel attended. Similar 

to before, Class Counsel researched and drafted settlement memoranda that 

outlined their position and as well as the specific issues Magistrate Judge Skahill 

wanted addressed. During this process Class Counsel solicited the input from 

Plaintiff.  

 

Finally, at the August 5 settlement conference, with the assistance of Magistrate 

Judge Skahill, the Parties were able to reach an agreement in principle to settle the 

case on a class wide basis and also negotiated their attorneys’ fees and an Incentive 

Award for the Plaintiff. After reaching an agreement in principle, Class Counsel 

notified the Court that a settlement had been reached.  

 

Class Counsel negotiated several joint stipulated extensions with PrimoHoagies, 

which it filed with the Court, requesting additional time for Plaintiff to file its 

preliminary approval motion, while the Parties drafted and negotiated a settlement 

agreement, reviewed confirmatory discovery, and selected a settlement 

administrator through a Request for Proposal (“RFP”) process. Class Counsel 

worked closely with Angeion, the selected administrator and counsel for 

PrimoHoagies to develop the Notice Plan. The Settlement Agreement was 
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executed on March 17, 2022. Class Counsel also solicited the input from Plaintiff 

during this process. Finally, Class Counsel researched and drafted a motion for 

preliminary approval of the settlement, which it submitted to the Court on March 

18, 2022. 

 

The hours billed by Class Counsel to undertake and complete this work is 

summarized in the table below. 

 

Biller (Rate)  

(Position / Law School 

Graduation Date)  

Hours Lodestar 

Sitso W. Bediako ($1,015) 

(Partner / 2008) 

129.1 $131,036.50 

Christian Levis ($1,015) 

(Partner / 2012) 

22.7 $23,040.50 

Scott Papp ($650) 

(Senior Associate / 2003) 

28.7 $18,655.00 

Anthony M. Christina ($520) 

(Associate / 2016) 

137.4 $71,448.00 

Nicole Maruzzi ($520) 

(Associate / 2016) 

7.0 $3,640.00 

Amanda G. Fiorilla ($485) 

(Associate / 2018) 

20.1 $9,748.50 

James Pedersen ($430) 

(Associate / 2019) 

11.7 $5,031.00 

   

TOTAL 356.7 $262,599.50 
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Post Settlement Work  

(Notice, settlement administration, final approval and fee work) 

 

Summary of Major Tasks Performed 

(March 19, 2022 – October 31, 2022) 

 

Since filing Plaintiff’s preliminary approval motion, Class Counsel has worked 

closely with Angeion and PrimoHoagies to develop and ensure that the Notice 

Plan has been adequately implemented and that Notice has gone out. Angeion has 

provided the Parties weekly updates as to statistics on claims rates and the Notice 

Plan implementation. Class Counsel reviewed these reports and closely monitored 

the statistics. On several occasions Class Counsel engaged with counsel for 

PrimoHoagies and Angeion to follow-up with the claim statistics. Finally, Class 

Counsel began work on researching and drafting a Motion for Final Approval and 

the Fee and Expense Application.  

 

The hours billed by Class Counsel to undertake and complete this work is 

summarized in the table below. 

 

Biller (Rate)  

(Position / Law School 

Graduation Date)  

Hours Lodestar 

Sitso W. Bediako ($1,015) 

(Partner / 2008) 

9.7 $9,845.50 

Christian Levis ($1,015) 

(Partner / 2012) 

0.6 $609.00 

Anthony M. Christina ($520) 

(Associate / 2016) 

31.3 $16,276.00 

   

TOTAL 41.6 $26,730.50 

 

66. Lowey’s total fee-compensable time for which it seeks an award of 

attorneys’ fees is summarized below. 
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Attorneys Role2 Graduation 

Date 

Rates Hours 

from 

inception 

to 

October 

31, 2022 

Lodestar 

from 

inception to 

October 31, 

2022 

Sitso W. Bediako P 2008 $1,015 138.8 $140,882.00 

Christian Levis P 2012 $1,015 97.2 $98,658.00 

Scott Papp SA 2003 $650 28.7 $18,655.00 

Jennifer Tembeck SA 2007 $650 25.5 $16,575.00 

Anthony M. Christina A 2016 $520 254.7 $132,444.00 

Nicole Maruzzi A 2016 $520 7.0 $3,640.00 

Amanda G. Fiorilla A 2018 $485 76.73 $37,214.05 

Matthew Roberts A 2019 $460 5.7 $2,622.00 

James Pedersen A 2019 $430 11.7 $5,031.00 

Radhika Gupta A 2019 $430 5.3 $2,279.00 

      

TOTAL    651.33 $458,000.05 

 

67. The total time for which my firm is requesting an award of legal fees is 

651.33 hours. The total lodestar value of these professional services is $458,000.05. 

However, per the Settlement Agreement, Class Counsel is only seeking fees of 

$108,481.57, which reflects a negative lodestar multiplier of 0.24.  

68. The above hourly rates for Lowey attorneys are the firm’s current 

hourly rates. The hourly rates for attorneys in my firm are the same as the regular 

rates charged for their services in contingent fee matters and non-contingent fee 

matters. 

 
2 “P” refers to Partners. “SA” refers to Senior Associates. “A” refers to Associates. 
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69. The firm’s lodestar figures do not include charges for expense items. 

Class Counsel also advanced reasonable expenses in this Action.  Expense items are 

billed separately, and such charges are not duplicated in the firm’s current billing 

rates. Further, expense items do not contain any general overhead costs and do not 

contain a surcharge over the amount paid to the corresponding vendor(s). 

70. As detailed and categorized in the below schedule, Lowey has incurred 

a total of $3,013.52 in expenses from inception through October 31, 2022, for which 

it seeks payment from PrimoHoagies as provided in the Settlement Agreement. 

Expenses Cumulative Expenses 

Computer Research  $1,470.58 

Photocopies – In-House  $233.00 

Document Production/Review $303.47 

Postage/Mailing $87.52 

Service of Process $146.10 

Court Costs $772.85 

  

TOTAL $3,013.52 

 

71. The above schedule was prepared based upon expense records reflected 

in the Lowey’s books and records. These books and records are prepared from 

expense vouchers, check records, receipts and other source materials. Computer 

research charges include costs associated with legal research performed for this 

Action. 
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72. The expenditure of these hours and litigation costs was reasonably 

necessary to effectively litigate the Action and are further evidence of Class 

Counsel’s commitment.  

VI. CONCLUSION 

73.  For the reasons set forth above and in the accompanying memoranda 

of law, I respectfully submit that: (i) the terms of the Settlement are fair, reasonable, 

and adequate in all respects and should be approved; and (ii) the Fee and Expense 

Application is reasonable, supported by the facts and law, and should be granted. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on November 10, 2022 

White Plains, New York 

/s/ Christian Levis  

Christian Levis 
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